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CUMULATIVE TABLE OF VIRGINIA ADMINISTRATIVE CODE
SECTIONS ADOPTED, AMENDED, OR REPEALED

The table printed below lists regulation sections, by Virginia Administrative Code (VAC) title, that have been amended, added
or repealed in the Virginia Register since the regulations were originally published or last supplemented in VAC (the Spring
2002 VAC Supplement includes final regulations published through Virginia Register Volume 18, Issue 11, dated February 11,
2002). Emergency regulations, if any, are listed, followed by the designation “emer,” and errata pertaining to final regulations
are listed. Proposed regulations are not listed here. The table lists the sections in numerical order and shows action taken, the
volume, issue and page number where the section appeared, and the effective date of the section.

SECTION NUMBER ACTION CITE EFFECTIVE DATE

Title 4. Conservation and Natural Resources

4 VAC 5-35-10 through 4 VAC 5-35-50 Repealed 18:14 VA.R. 1800 4/25/02

4 VAC 5-36-10 through 4 VAC 5-36-210 Added 18:14 VA.R. 1800-1827 4/25/02

4 VAC 20-270-30 Amended 18:14 VA.R. 1827 3/5/02

4 VAC 20-270-40 Amended 18:14 VA.R. 1828 3/5/02

4 VAC 20-270-55 Amended 18:14 VA.R. 1828 3/5/02

4 VAC 20-270-56 Added 18:14 VA.R. 1828 3/5/02

4 VAC 20-560-20 Erratum 18:14 VAR. 1911 --

4 VAC 20-560-20 emer Amended 18:14 VA.R. 1904 3/4/02-3/31/02

4 VVAC 20-560-20 Amended 18:16 VA.R. 2054 4/1/02

4 VAC 20-560-50 emer Amended 18:14 VA.R. 1905 3/4/02-3/31/02

4 VAC 20-560-50 Amended 18:16 VA.R. 2055 4/1/02

4 VAC 20-620-20 Amended 18:14 VA.R. 1828 3/5/02

4 VAC 20-620-40 Amended 18:12 VA.R. 1646 1/31/02

4 VAC 20-620-50 Amended 18:14 VA.R. 1828 3/5/02

4 VAC 20-620-60 Amended 18:14 VA.R. 1829 3/5/02

4 VAC 20-620-70 Amended 18:14 VA.R. 1829 3/5/02

4 VAC 20-720-47 emer Added 18:12 VA.R. 1697 2/1/02-2/28/02

4 VAC 20-950-30 Amended 18:14 VA.R. 1829 3/4/02

4 VAC 20-950-40 Amended 18:14 VA.R. 1829 3/4/02

4 VAC 20-950-45 Amended 18:12 VA.R. 1647 1/31/02

4 VAC 20-950-45 Amended 18:14 VA.R. 1830 3/4/02

4 VAC 20-950-45 Amended 18:16 VA.R. 2055 4/1/02

4 VAC 50-20-30 Amended 18:14 VA.R. 1831 7/1/02

4 VAC 50-20-50 Amended 18:14 VA.R. 1832 7/1/02

4 VAC 50-20-50 Erratum 18:17 VA.R. 2183 --

4 VAC 50-20-70 Amended 18:14 VA.R. 1832 7/1/02

4 VAC 50-20-120 Amended 18:14 VA.R. 1834 7/1/02

4 VAC 50-20-220 Amended 18:14 VA.R. 1834 7/1/02

4 VAC 50-20-320 Amended 18:14 VA.R. 1835 7/1/02

Title 6. Criminal Justice and Corrections

6 VAC 20-171-10 Amended 18:15 VA.R. 1955 5/10/02

6 VAC 20-171-50 Amended 18:15 VA.R. 1957 5/10/02

6 VAC 20-171-120 Amended 18:15 VA.R. 1958 5/10/02

6 VAC 20-171-200 Amended 18:15 VA.R. 1958 5/10/02

6 VAC 20-171-220 Amended 18:15 VA.R. 1959 5/10/02

6 VAC 20-171-230 Amended 18:15 VA.R. 1960 5/10/02

6 VAC 20-171-240 Amended 18:15 VA.R. 1961 5/10/02

6 VAC 20-171-250 Amended 18:15 VA.R. 1961 5/10/02

6 VAC 20-171-260 Amended 18:15 VA.R. 1962 5/10/02

6 VAC 20-171-280 Amended 18:15 VA.R. 1963 5/10/02

6 VAC 20-171-310 Amended 18:15 VA.R. 1964 5/10/02

6 VAC 20-171-320 Amended 18:15 VA.R. 1964 5/10/02

6 VAC 20-171-330 Amended 18:15 VA.R. 1965 5/10/02

6 VAC 20-171-340 Amended 18:15 VA.R. 1965 5/10/02
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Cumulative Table of VAC Sections Adopted, Amended, or Repealed

SECTION NUMBER ACTION CITE EFFECTIVE DATE
6 VAC 20-171-350 Amended 18:15 VA.R. 1966 5/10/02
6 VAC 20-171-445 Amended 18:15 VA.R. 1968 5/10/02
6 VAC 20-171-450 Amended 18:15 VA.R. 1968 5/10/02
6 VAC 20-171-480 Amended 18:15 VA.R. 1968 5/10/02
6 VAC 20-171-520 Amended 18:15 VA.R. 1969 5/10/02
6 VAC 20-171-530 Amended 18:15 VA.R. 1969 5/10/02
6 VAC 20-171-540 Amended 18:15 VA.R. 1969 5/10/02
Title 8. Education

8 VAC 20-21-10 Amended 18:12 VA.R. 1648 3/28/02
8 VAC 20-21-40 Amended 18:12 VA.R. 1649 3/28/02
8 VAC 20-21-50 Amended 18:12 VA.R. 1650 3/28/02
8 VAC 20-21-90 Amended 18:12 VAR. 1651 3/28/02
8 VAC 20-21-100 Amended 18:12 VAR. 1651 3/28/02
8 VAC 20-21-120 Amended 18:12 VA.R. 1652 3/28/02
8 VAC 20-21-170 Amended 18:12 VA.R. 1653 3/28/02
8 VAC 20-21-590 Amended 18:12 VA.R. 1653 3/28/02
8 VAC 20-21-660 Amended 18:12 VA.R. 1655 3/28/02
8 VAC 20-21-680 Amended 18:12 VA.R. 1656 3/28/02
8 VAC 20-80-30 Amended 18:12 VA.R. 1657 3/27/02
8 VAC 20-80-40 Amended 18:12 VA.R. 1660 3/27/02
8 VAC 20-80-54 Amended 18:12 VAR. 1661 3/27/02
8 VAC 20-80-56 Amended 18:12 VA.R. 1664 3/27/02
8 VAC 20-80-60 Amended 18:12 VA.R. 1666 3/27/02
8 VAC 20-80-66 Amended 18:12 VA.R. 1668 3/27/02
8 VAC 20-80-70 Amended 18:12 VAR. 1671 3/27/02
8 VAC 20-80-76 Amended 18:12 VA.R. 1676 3/27/02
8 VAC 20-630-10 through 8 VAC 20-630-70 Added 18:12 VA.R. 1683-1684 3/28/02
Title 9. Environment

9 VAC 5-40-160 through 9 VAC 5-40-230 Repealed 18:14 VA.R. 1836-1840 5/1/02
9 VAC 5-50-160 through 9 VAC 5-50-230 Repealed 18:14 VA.R. 1840-1844 5/1/02
9 VAC 5-60-200 through 9 VAC 5-60-270 Added 18:14 VA.R. 1836-1840 5/1/02
9 VAC 5-60-200 Erratum 18:17 VA.R. 2183 --

9 VAC 5-60-300 through 9 VAC 5-60-370 Added 18:14 VA.R. 1840-1844 5/1/02
9 VAC 5-60-300 Erratum 18:17 VA.R. 2183 --

9 VAC 5-80-2000 through 9 VAC 5-80-2090 Amended 18:14 VA.R. 1845-1852 5/1/02
9 VAC 5-80-2100 Repealed 18:14 VA.R. 1852 5/1/02
9 VAC 5-80-2110 Amended 18:14 VA.R. 1852 5/1/02
9 VAC 5-80-2120 Amended 18:14 VA.R. 1852 5/1/02
9 VAC 5-80-2150 Amended 18:14 VA.R. 1853 5/1/02
9 VAC 5-80-2160 Repealed 18:14 VA.R. 1853 5/1/02
9 VAC 5-80-2180 Amended 18:14 VA.R. 1853 5/1/02
9 VAC 5-80-2190 Amended 18:14 VA.R. 1853 5/1/02
9 VAC 5-80-2200 Added 18:14 VA.R. 1853 5/1/02
9 VAC 5-80-2210 Added 18:14 VA.R. 1853 5/1/02
9 VAC 5-80-2220 Added 18:14 VA.R. 1853 5/1/02
9 VAC 5-80-2230 Added 18:14 VA.R. 1853 5/1/02
9 VAC 5-80-2240 Added 18:14 VA.R. 1853 5/1/02
9 VAC 10-20-40 Erratum 18:13 VA.R. 1763 --

9 VAC 10-20-130 Erratum 18:13 VA.R. 1764 --

9 VAC 10-20-181 Erratum 18:13 VA.R. 1764 --

9 VAC 10-20-191 Erratum 18:13 VA.R. 1764 --

9 VAC 20-60 Erratum 18:12 VAR. 1714 --

9 VAC 25-260-50 Amended 17:16 VA.R. 2381 6/5/02*

* Notice of effective date published in 18:17 VA.R. 2174
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Cumulative Table of VAC Sections Adopted, Amended, or Repealed

SECTION NUMBER ACTION CITE EFFECTIVE DATE

9 VAC 25-260-55 Added 17:16 VAR. 2381 6/5/02*

Title 12. Health

12 VAC 5-65 Repealed 18:12 VA.R. 1685 3/27/02

12 VAC 5-66-10 through 12 VAC 5-66-80 Added 18:12 VA.R. 1685-1688 3/27/02

12 VAC 5-66-10 through 12 VAC 5-66-80 Erratum 18:13 VA.R. 1764 --

12 VAC 5-120-10 through 12 VAC 5-120-90 Added 18:16 VA.R. 2057-2058 5/22/02

12 VAC 5-475-10 through 12 VAC 5-475-90 Added 18:12 VAR. 1691 3/27/02

12 VAC 5-520-10 Amended 18:15 VA.R. 1969 5/8/02

12 VAC 5-520-20 Amended 18:15 VA.R. 1969 5/8/02

12 VAC 5-520-30 Amended 18:15 VA.R. 1969 5/8/02

12 VAC 5-520-40 through 12 VAC 5-520-70 Repealed 18:15 VA.R. 1969 5/8/02

12 VAC 5-520-80 Amended 18:15 VA.R. 1969 5/8/02

12 VAC 5-520-90 through 12 VAC 5-520-120 Repealed 18:15 VA.R. 1969 5/8/02

12 VAC 5-520-130 through 12 VAC 5-520-210 Added 18:15 VA.R. 1969 5/8/02

12 VAC 30-120-10 emer Amended 18:12 VA.R. 1698 2/1/02-1/31/03

12 VAC 30-120-40 emer Amended 18:12 VA.R. 1699 2/1/02-1/31/03

12 VAC 30-120-50 emer Amended 18:12 VA.R. 1701 2/1/02-1/31/03

12 VAC 30-120-55 emer Added 18:12 VAR. 1702 2/1/02-1/31/03

12 VAC 30-120-60 emer Amended 18:12 VA.R. 1704 2/1/02-1/31/03

12 VAC 30-150-10 through 12 VAC 30-150-100 Added 18:17 VA.R. 2174 6/6/02

12 VAC 35-20 Repealed 18:12 VAR. 1691 3/27/02

12 VAC 35-140 Repealed 18:12 VAR. 1691 3/27/02

12 VAC 35-150 Repealed 18:12 VAR. 1691 3/27/02

12 VAC 35-160 Repealed 18:12 VAR. 1691 3/27/02

12 VAC 35-200-10 Amended 18:16 VA.R. 2059 5/22/02

12 VAC 35-200-20 Amended 18:16 VA.R. 2060 5/22/02

12 VAC 35-200-30 Amended 18:16 VA.R. 2061 5/22/02

Title 14. Insurance

14 VAC 5-80-160 through 14 VAC 5-80-190 Repealed 18:14 VA.R. 1896 3/31/02

14 VAC 5-390-20 Amended 18:12 VA.R. 1692 2/1/02

14 VAC 5-390-30 Amended 18:12 VA.R. 1692 2/1/02

14 VAC 5-390-40 Amended 18:12 VAR. 1692 2/1/02

Title 18. Professional and Occupational Licensing

18 VAC 90-30-20 Amended 18:15 VA.R. 1970 5/8/02

18 VAC 90-30-100 Amended 18:15 VA.R. 1970 5/8/02

18 VAC 90-30-105 Added 18:15 VA.R. 1970 5/8/02

18 VAC 90-30-220 Amended 18:15 VA.R. 1970 5/8/02

18 VAC 90-40-20 Amended 18:15 VA.R. 1977 5/8/02

18 VAC 90-40-50 Amended 18:15 VA.R. 1977 5/8/02

18 VAC 90-40-55 Added 18:15 VA.R. 1977 5/8/02

18 VAC 90-40-60 Amended 18:15 VA.R. 1977 5/8/02

18 VAC 90-40-130 Amended 18:15 VA.R. 1977 5/8/02

18 VAC 110-20-20 Amended 18:12 VA.R. 1693 3/27/02

18 VAC 110-20-270 Amended 18:12 VA.R. 1693 3/27/02

18 VAC 110-20-280 Amended 18:12 VA.R. 1693 3/27/02

18 VAC 110-20-285 Amended 18:12 VA.R. 1694 3/27/02

18 VAC 110-20-430 Amended 18:12 VA.R. 1694 3/27/02

18 VAC 125-10-10 Amended 18:12 VA.R. 1694 3/27/02

18 VAC 125-10-20 Amended 18:12 VA.R. 1694 3/27/02

18 VAC 125-10-30 Amended 18:12 VA.R. 1695 3/27/02

18 VAC 125-10-40 Amended 18:12 VA.R. 1695 3/27/02

18 VAC 125-10-60 Amended 18:12 VA.R. 1695 3/27/02

18 VAC 125-10-70 Amended 18:12 VA.R. 1695 3/27/02

18 VAC 125-10-80 Amended 18:12 VA.R. 1695 3/27/02

18 VAC 125-10-100 Amended 18:12 VA.R. 1695 3/27/02

18 VAC 125-30 (Forms) Amended 18:15 VA.R. 1985 --
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Cumulative Table of VAC Sections Adopted, Amended, or Repealed

SECTION NUMBER ACTION CITE EFFECTIVE DATE
18 VAC 125-30-10 through 18 VAC 125-30-50 Amended 18:13 VA.R. 1753-1754 4/10/02
18 VAC 125-30-60 Repealed 18:13 VA.R. 1754 4/10/02
18 VAC 125-30-80 Amended 18:13 VA.R. 1755 4/10/02
18 VAC 125-30-90 Amended 18:13 VA.R. 1755 4/10/02
Title 20. Public Utilities and Telecommunications

20 VAC 5-423-10 through 20 VAC 5-423-90 Added 18:14 VA.R. 1899-1902 3/6/02
Title 22. Social Services

22 VAC 15-10-10 Amended 18:14 VA.R. 1902 5/1/02
22 VAC 15-10-30 Amended 18:14 VA.R. 1902 5/1/02
22 VAC 15-10-40 Amended 18:14 VA.R. 1902 5/1/02
22 VAC 15-10-50 Amended 18:14 VA.R. 1902 5/1/02
22 VAC 15-10-60 Amended 18:14 VA.R. 1902 5/1/02
22 VAC 15-10-70 Amended 18:14 VA.R. 1902 5/1/02
22 VAC 40-41-10 Amended 18:12 VA.R. 1696 4/1/02
22 VAC 40-41-20 Amended 18:12 VA.R. 1696 4/1/02
22 VAC 40-41-40 Amended 18:12 VA.R. 1696 4/1/02
22 VAC 40-41-50 Amended 18:12 VA.R. 1696 4/1/02
22 VAC 40-41-55 Added 18:12 VA.R. 1696 4/1/02
22 VAC 40-880-10 Amended 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-30 Amended 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-60 Amended 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-80 Amended 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-110 Amended 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-120 Amended 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-130 Amended 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-170 Amended 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-190 Amended 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-200 through 22 VAC 40-880-300 Amended 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-270 Erratum 18:17 VA.R. 2183 --
22 VAC 40-880-290 Erratum 18:17 VA.R. 2183 --
22 VAC 40-880-320 Amended 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-330 Amended 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-340 Amended 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-360 Amended 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-380 Amended 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-385 Added 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-410 Amended 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-430 Amended 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-440 Amended 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-480 through 22 VAC 40-880-520 Amended 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-550 Amended 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-560 Amended 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-650 Amended 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-670 Amended 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-680 Amended 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-700 Amended 18:14 VA.R. 1903 4/24/02
22 VAC 40-880-720 Added 18:14 VA.R. 1903 4/24/02
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NOTICES OF INTENDED REGULATORY ACTION

Symbol Key
T Indicates entries since last publication of the Virginia Register

TITLE 12. HEALTH

STATE BOARD OF HEALTH

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Health intends to
consider repealing regulations entitled: 12 VAC 5-480.
Radiation Protection Regulations, and promulgating
regulations entitled: 12 VAC 5-481. Radiation Protection
Regulations. The purpose of the proposed action is to repeal
the current regulation concurrently with the promulgation of a
new regulation (12 VAC 5-481). The current regulation was
revised in 1987 and is seriously outdated and inconsistent
with federal regulations and other national standards. The
regulations will include adoption of the Suggested State
Regulations for Control of Radiation published by the
Conference of Radiation Control Program Directors, Inc., and
adoption of the changes made in 1992 to the federal radiation
protection standards, Part 10 CFR 20. In addition, the agency
will implement legislation enacted in the 1999 and 2000
sessions of the General Assembly regarding civil penalties for
violations of radioactive materials licenses and inspections of
mammography machines.

The agency does not intend to hold a public hearing on the
proposed regulations after publication in the Virginia Register.

Statutory Authority: 88 32.1-12 and 32.1-229 of the Code of
Virginia.
Public comments may be submitted until May 24, 2002.

Contact: Leslie P. Foldesi, Director, Radiological Health,
Department of Health, 1500 E. Main St., Room 240,
Richmond, VA 23219, telephone (804) 371-4029, FAX (804)
786-6979, toll-free 1-800-468-0138, e-mail
LFOLDESI@vdh.state.va.us.

VA.R. Doc. No. R02-157; Filed April 4, 2002, 11:26 a.m.

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Department of Medical Assistant
Services intends to consider amending regulations entitled:
12 VAC 30-50. Amount, Duration, and Scope of Medical
and Remedial Care Services. The purpose of the proposed
action is to amend the DMAS community mental health
services regulations. The potential amendments cover a range
of topics: biling units, provider license qualifications,

emergency response capability, provider acceptance of all
individuals without regard to their ability to pay for services,
providers permitted to perform evaluations and several
federally mandated changes. The purpose of these revisions
is to facilitate the delivery of services to Medicaid recipients.

The agency does not intend to hold a public hearing on the
proposed regulation after publication.

Statutory Authority: 8 32.1-325 of the Code of Virginia.
Public comments may be submitted until June 20, 2002.

Contact: Catherine Hancock, MH Policy Analyst, Policy
Division, Department of Medical Assistance Services, 600 E.
Broad St., Suite 1300, Richmond, VA 23219, telephone (804)
225-4272, FAX (804) 786-1680 or e-mail
chancock@dmas.state.va.us.

VA.R. Doc. No. R02-164; Filed April 29, 2002, 2:41 p.m.

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Department of Medical Assistant
Services intends to consider amending regulations entitled:
12 VAC 30-90. Methods and Standards for Establishing
Payment Rates-Long Term Care Services: Nursing Home
Payment System. The purpose of the proposed action is to
add a new requirement to the Nursing Home Payment System
that each nursing facility submit a quarterly report of Medicaid
credit balances. A credit balance would be defined as an
improper or excess payment made to a provider as a result of
patient billing or claims processing errors. Therefore, for each
credit balance, the nursing facility would be required to submit
to DMAS either the payment of the credit balance or an
adjustment claim to correct any billing or claims processing
errors.

The agency does not intend to hold a public hearing on the
proposed regulation after publication.

Statutory Authority: 8 32.1-325 of the Code of Virginia.
Public comments may be submitted until June 20, 2002.

Contact: James Branham, Reimbursement Analyst, Division
of Cost Settlement and Reimbursement Division, Department
of Medical Assistance Services, 600 E. Broad St., Suite 1300,
Richmond, VA 23219, telephone (804) 225-4587, FAX (804)
786-0729 or e-mail joranham@dmas.state.va.us.

VA.R. Doc. No. R02-166; Filed April 29, 2002, 2:41 p.m.

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Department of Medical Assistant
Services intends to consider amending regulations entitled:
12 VAC 30-110. Eligibility and Appeals. The purpose of this
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regulatory action is to promulgate state regulations concerning
which individuals are authorized to sign Medicaid applications.
In the past, the department has found itself faced with
applications filed without the knowledge and approval of the
applicant or filed on behalf of incompetent or incapacitated
individuals by others who have no legal authority to conduct
business on behalf of the applicant. To ensure that
applications are only filed with the full knowledge and consent
of an applicant or by someone legally acting on his behalf, the
department proposes this regulation.

The agency does not intend to hold a public hearing on the
proposed regulation after publication.

Statutory Authority: 8 32.1-325 of the Code of Virginia.
Public comments may be submitted until June 20, 2002.

Contact: Patricia A. Sykes, Manager, Division of Policy,
Department of Medical Assistance Services, 600 E. Broad St.,
Suite 1300, Richmond, VA 23219, telephone (804) 786-7958,
FAX (804) 786-1680 or e-mail psykes@dmas.state.va.us.

VA.R. Doc. No. R02-165; Filed April 29, 2002, 2:24 p.m.

STATE BOARD FOR MENTAL HEALTH, MENTAL
RETARDATION AND SUBSTANCE ABUSE
SERVICES

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 that the
State Mental Health, Mental Retardation and Substance
Abuse Services Board intends to consider amending
regulations entitled: 12 VAC 35-180. Regulations to Assure
the Protection of Participants in Human Research. The
purpose of the proposed action is to update the definitions to
be consistent with the current Code of Virginia. Other
revisions will be made to comply with the requirements of the
federal Health Insurance Portability and Accountability Act of
1996 (HIPAA) and other applicable federal regulations, as
necessary.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: 88§ 37.1-10 and 37.1-24.01 of the Code of
Virginia.

Public comments may be submitted until May 24, 2002.
Contact: Wendy V. Brown, Policy Analyst, Department of
Mental Health, Mental Retardation and Substance Abuse
Services, P.O. Box 1797, Richmond, VA 23218-1797,

telephone (804) 225-2252, FAX (804) 371-0092, e-mail
wbrown@dmhmrsas.state.va.us.

VA.R. Doc. No. R02-153; Filed March 27, 2002, 10:12 a.m.

L 4 L 4

TITLE 13. HOUSING

BOARD OF HOUSING AND COMMUNITY
DEVELOPMENT

T Notice of Intended Regulation Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Housing and Community
Development intends to consider amending regulations
entitled: 13 VAC 5-21. Virginia Certifications Standards.
The purpose of the proposed action is to initiate a review and
reevaluation of the regulation to determine if it should be
continued, amended, or terminated, and to consider amending
the regulation by adopting and incorporating updated text to
comport with the Virginia Administrative Code formatting and
to put before the public proposed changes submitted to the
board.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: 8 36-137 of the Code of Virginia.
Public comments may be submitted until June 21, 2002.

Contact: George W. Rickman, Jr., Regulatory Coordinator,
Department of Housing and Community Development, 501 N.
2nd St., Richmond, VA 23219-1321, telephone (804) 371-
7150, FAX (804) 371-7092 or e-mail
grickman@dhcd.state.va.us.

VA.R. Doc. No. R02-169; Filed April 30, 2002, 11:57 a.m.

T Withdrawal of Notice of Intended Regulatory
Action

Notice is hereby given that the Department of Housing and
Community Development has WITHDRAWN the Notice of
Intended Regulatory Action for 13 VAC 5-31. Virginia
Amusement Device Regulations, which was published in
14:22 VA.R. 3047 July 20, 1998.

Contact: George W. Rickman, Jr., Regulatory Coordinator,
Department of Housing and Community Development, 501 N.
2nd St., Richmond, VA 23219-1321, telephone (804) 371-
7150, FAX (804) 371-7092 or e-mail
grickman@dhcd.state.va.us.

VA.R. Doc. No. R98-271; Filed May 3, 2002, 4:35 p.m.

T Notice of Intended Regulation Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Housing and Community
Development intends to consider amending regulations
entitted: 13 VAC 5-31. Virginia Amusement Device
Regulations. The purpose of the proposed action is to initiate
a review and reevaluation of the regulation to determine if it
should be continued, amended, or terminated, and to consider
amending the regulation by incorporating by reference
updated standards of the American Society for Testing and
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Materials (ASTM) for the regulation of amusement devices.
Also, proposed changes submitted to the board by the Virginia
Amusement Device Technical Advisory Committee will be
considered.

Statutory Authority: § 36-98.3 of the Code of Virginia.
Public comments may be submitted until June 21, 2002.

Contact: George W. Rickman, Jr., Regulatory Coordinator,
Department of Housing and Community Development, 501 N.
2nd St., Richmond, VA 23219-1321, telephone (804) 371-
7150, FAX (804) 371-7092 or e-mail
grickman@dhcd.state.va.us.

VA.R. Doc. No. R02-171; Filed April 30, 2002, 11:56 a.m.

T Notice of Intended Regulation Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Housing and Community
Development intends to consider amending regulations
entitled: 13 VAC 5-51. Virginia Statewide Fire Prevention
Code. The purpose of the proposed action is to initiate a
review and reevaluation of the regulation to determine if it
should be continued, amended, or terminated, and to consider
amending the regulation by adopting and incorporating by
reference the International Code Council’'s (ICC) International
Fire Code/2000 and to put before the public proposed
changes submitted to the board.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: 8 27-97 of the Code of Virginia.
Public comments may be submitted until June 21, 2002.

Contact: George W. Rickman, Jr., Regulatory Coordinator,
Department of Housing and Community Development, 501 N.
2nd St., Richmond, VA 23219-1321, telephone (804) 371-
7150, FAX (804) 371-7092 or e-mail
grickman@dhcd.state.va.us.

VA.R. Doc. No. R02-172; Filed April 30, 2002, 11:57 a.m.

T Notice of Intended Regulation Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Housing and Community
Development intends to consider amending regulations
entitled: 13 VAC 5-61. Virginia Uniform Statewide Building
Code. The purpose of the proposed action is to initiate a
review and reevaluation of the regulation to determine if it
should be continued, amended, or terminated, and to consider
amending the regulation by adopting and incorporating by
reference the International Code Council’'s (ICC), International
Building Code/2000 and to put before the public proposed
changes submitted to the board.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: 8 36-98 of the Code of Virginia.

Public comments may be submitted until June 21, 2002.

Contact: George W. Rickman, Jr., Regulatory Coordinator,
Department of Housing and Community Development, 501 N.
2nd St., Richmond, VA 23219-1321, telephone (804) 371-
7150, FAX (804) 371-7092 or e-mail
grickman@dhcd.state.va.us.

VA.R. Doc. No. R02-170; Filed April 30, 2002, 11:57 a.m.

T Notice of Intended Regulation Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Housing and Community
Development intends to consider amending regulations
entitled: 13 VAC 5-80. Standards Governing Operation of
Individual and Regional Code Academies/1990. The
purpose of the proposed action is to initiate a review and
reevaluation of the regulation to determine if it should be
continued, amended, or terminated, and to consider amending
the regulation by adopting and incorporating updated text to
comport with the Virginia Administrative Code formatting and
to put before the public proposed changes submitted to the
board.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: 88 36-137 and 36-139 of the Code of
Virginia.
Public comments may be submitted until June 21, 2002.

Contact: George W. Rickman, Jr., Regulatory Coordinator,
Department of Housing and Community Development, 501 N.
2nd St., Richmond, VA 23219-1321, telephone (804) 371-
7150, FAX (804) 371-7092 or e-mail
grickman@dhcd.state.va.us.

VA.R. Doc. No. R02-168; Filed April 30, 2002, 11:57 a.m.

T Withdrawal of Notice of Intended Regulatory
Action

Notice is hereby given that the Department of Housing and
Community Development has WITHDRAWN the Notice of
Intended Regulatory Action for 13 VAC 5-91. Virginia
Industrialized Building Safety Regulations, which was
published in 14:23 VA.R. 3379 August 3, 1998.

Contact: George W. Rickman, Jr., Regulatory Coordinator,
Department of Housing and Community Development, 501 N.
2nd St., Richmond, VA 23219-1321, telephone (804) 371-
7150, FAX (804) 371-7092 or e-mail
grickman@dhcd.state.va.us.

VA.R. Doc. No. R98-297; Filed May 3, 2002, 4:35 p.m.

T Notice of Intended Regulation Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Housing and Community
Development intends to consider amending regulations
entitted: 13 VAC 5-91. Virginia Industrialized Building
Safety Regulations. The purpose of the proposed action is to
initiate a review and reevaluation of the regulation to

Volume 18, Issue 18

Monday, May 20, 2002

2217



Notices of Intended Regulatory Action

determine if it should be continued, amended, or terminated,
and to consider amending the regulation by adopting and
incorporating by reference the International Code Council's
(ICC), International Building Code/2000 and to put before the
public proposed changes submitted to the board.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 36-73 of the Code of Virginia.
Public comments may be submitted until June 21, 2002.

Contact: George W. Rickman, Jr., Regulatory Coordinator,
Department of Housing and Community Development, 501 N.
2nd St., Richmond, VA 23219-1321, telephone (804) 371-

7150, FAX (804) 371-7092 or e-mail
grickman@dhcd.state.va.us.
VA.R. Doc. No. R02-173; Filed April 30, 2002, 11:56 a.m.
* *

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD OF DENTISTRY

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Dentistry intends to
consider amending regulations entitled: 18 VAC 60-20.
Regulations Governing the Practice of Dentistry and
Dental Hygiene. The purpose of the proposed action is to
amend regulations pursuant to recommendations of a periodic
review, including but not limited to updates to certain
requirements and terminology, clarification of requirements,
and an expanded access to Virginia licensure for persons who
are licensed in other states and hold board certification in a
specialty area of dentistry approved by the American Dental
Association Commission on Dental Accreditation. The board
will also consider modifying and adding requirements and
qualifications for administration of various forms of analgesia,
sedation and anesthesia as minimally necessary to ensure
public safety. It will consider an amendment to specify that
dental education must be in an accredited program of at least
24 months in duration.

The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: 8 54.1-2400 and Chapter 27 (8§ 54.1-2700
et seq.) of Title 54.1 of the Code of Virginia.

Public comments may be submitted until June 19, 2002.

Contact: Sandra Reen, Executive Director, Board of
Dentistry, 6606 W. Broad St., Richmond, VA 23230-1717,
telephone (804) 662-9906, FAX (804) 662-9943 or e-mail
sandra.reen@dhp.state.va.us.

VA.R. Doc. No. R02-176; Filed May 1, 2002, 10:41 a.m.

BOARD OF MEDICINE

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Medicine intends to
consider amending regulations entitled: 18 VAC 85-20.
Regulations Governing the Practice of Medicine,
Osteopathy, Podiatry and Chiropractic. The purpose of the
proposed action is to eliminate unnecessary provisions of the
regulations, clarify provisions that have raised questions for
licensees or the public, especially the rules on advertising,
and specify the use of the term “active practice.”

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: 8 54.1-2400 and Chapter 29 (8 54.1-2900
et seq.) of Title 54.1 of the Code of Virginia.

Public comments may be submitted until June 19, 2002.

Contact: Wiliam Harp, M.D., Executive Director, Board of
Medicine, 6606 W. Broad St., Richmond, VA 23230-1717,
telephone (804) 662-9908, FAX (804) 662-9943 or e-mail
william.harp@dhp.state.va.us.

VA.R. Doc. No. R02-177; Filed May 1, 2002, 10:41 a.m.

L 4 *

TITLE 22. SOCIAL SERVICES

STATE BOARD OF SOCIAL SERVICES

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Social Services
intends to consider repealing regulations
entitled: 22 VAC 40-110. Minimum Standards for Licensed
Family Day Homes and promulgating regulations
entitled: 22 VAC 40-111. Minimum Standards for Licensed
Family Day Homes. The purpose of the proposed action is to
incorporate the repealed Minimum Standards for Licensed
Family Day Homes (22 VAC 40-110) into a proposed
regulation entitted Minimum Standards for Licensed Family
Day Homes (22 VAC 40-111). The text will be reorganized
and reworded for clarity as requested by regional licensing
staff, child care advocates, and licensed family day home
providers. This action is taken as a result of the department's
periodic review of regulations.

The agency intends to hold a public hearing on the proposed
regulations after publication in the Virginia Register.

Statutory Authority: 88 63.1-25 and 63.1-202 of the Code of
Virginia.
Public comments may be submitted until May 22, 2002.

Contact: Doris Sherrod, Human Services Program
Consultant, Division of Licensing Programs, Department of

Virginia Register of Regulations

2218



Notices of Intended Regulatory Action

Social Services, 730 E. Broad St., 7th Floor, Richmond, VA
23219, telephone (804) 692-1748, FAX (804) 692-2370 or e-
mail dss7@e-maill.dss.state.va.us.

VA.R. Doc. Nos. R02-149 and R02-150; Filed March 21, 2002, 1:41 p.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Social Services
intends to consider repealing regulations entitled: 22 VAC 40-
220. Agency Placement Adoption-Guiding Principles. The
purpose of the proposed action is to repeal 22 VAC 40-220,
which addresses agency adoption guiding principles.
Provisions of the regulation conflict with current federal law,
and another is mandated by the Code of Virginia. The
remainder addresses suggested practices, rather than statute.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: 88§ 63.1-25 and 63.1-56 of the Code of
Virginia.
Public comments may be submitted until May 22, 2002.

Contact: Karin Clark, Adoption Program Consultant,
Department of Social Services, 730 E. Broad St., 7th Floor,
Richmond, VA 23219, telephone (804) 692-1251, FAX (804)
692-1284 or e-mail kac900@emaill.state.va.us.

VA.R. Doc. No. R02-152; Filed March 21, 2002, 1:42 p.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Social Services
intends to consider adopting regulations entitled:
22 VAC 40-375. Economic and Employment Improvement
Program for Disadvantaged Persons. The purpose of the
proposed action is to adopt regulations to improve
employability of disadvantaged persons through education
and training. The program also extends eligibility for education
and job training services to certain other hard-to-employ
persons. The goal of the program is to promote self-
sufficiency enabling participants to move from minimum wage
jobs to college and to employment and occupations that will
facilitate career development and economic independence.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: § 63.1-133.57 of the Code of Virginia.
Public comments may be submitted until May 22, 2002.

Contact: William Stith, Program Coordinator, Division of
Community Programs, Department of Social Services, 730 E.
Broad St., 7th Floor, Richmond, VA 23219, telephone (804)
692-0382, FAX (804) 225-2202 or e-mail
wgs2@emaill.dss.state.va.us.

VA.R. Doc. No. R02-151; Filed March 20, 2002, 1:41 p.m.

* *
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PROPOSED REGULATIONS

For information concerning Proposed Regulations, see Information Page.

Symbol Key
Roman type indicates existing text of regulations. Italic type indicates proposed new text.
Language which has been stricken indicates proposed text for deletion.

TITLE 12. HEALTH

STATE BOARD OF HEALTH

Title of Regulation: 12 VAC 5-220. Virginia Medical Care
Facilities Certificate of Public Need Rules and
Regulations (amending 12 VAC 5-220-10,
12 VAC 5-220-90, 12 VAC 5-220-105, 12 VAC 5-220-160,
12 VAC 5-220-180, 12 VAC 5-220-200, 12 VAC 5-220-230,
12 VAC 5-220-270, 12 VAC 5-220-280, 12 VAC 5-220-355,
12 VAC 5-220-385, 12 VAC 5-220-420, and
12 VAC 5-220-470; repealing 12 VAC 5-220-150).

12 VAC 5-230. State Medical Facilities Plan (amending
12 VAC 5-230-10 and 12 VAC 5-230-20).

12 VAC 5-240. State Medical Facilities Plan: General Acute
Care Services (amending 12 VAC 5-240-10,
12 VAC 5-240-20, and 12 VAC 5-240-30).

12 VAC 5-250. State Medical Facilities Plan:
Services (amending 12 VAC 5-250-30).

12 VAC 5-260. State Medical Facilities Plan: Cardiac
Services (amending 12 VAC 5-260-30, 12 VAC 5-260-40,
12 VAC 5-260-80, and 12 VAC 5-260-100).

12 VAC 5-270. State Medical Facilities Plan: General
Surgical Services (amending 12 VAC 5-270-30 and
12 VAC 5-270-40).

12 VAC 5-280. State Medical Facilities Plan: Organ
Transplantation Services (amending 12 VAC 5-280-10,
12 VAC 5-280-30, and 12 VAC 5-280-70).

12 VAC 5-290. State Medical Facilities Plan: Psychiatric
and Substance Abuse Treatment Services (amending
12 VAC 5-290-10 and 12 VAC 5-290-30).

Perinatal

12 VAC 5-300. State Medical Facilities Plan: Mental
Retardation Services (amending 12 VAC 5-300-30).
12 VAC 5-310. State Medical Facilities Plan: Medical

Rehabilitation Services (amending 12 VAC 5-310-30).

12 VAC 5-320. State Medical Facilities Plan: Diagnostic
Imaging Services (amending 12 VAC 5-320-50,
12 VAC 5-320-150, and 12 VAC 5-320-430).

12 VAC 5-340. State Medical Facilities Plan:
Therapy Services (amending 12 VAC 5-340-30).
12 VAC 5-360. State Medical Facilities Plan: Nursing Home
Services (amending 12 VAC 5-360-30 and
12 VAC 5-360-40).

Statutory Authority: 88 32.1-12 and 32.1-102.2 of the Code of
Virginia.

Radiation

Public Hearing Date: N/A — Public comments may be
submitted until July 22, 2002.

(See Calendar of Events section

for additional information)

Agency Contact: Carrie Eddy, Policy Analyst Senior, Center
for Quality Health Care Services and Consumer Protection,
Department of Health, 3600 W. Broad Street, Suite 216,

Richmond, VA 23230, telephone (804) 367-2157, FAX (804)
367-2149, or e-mail ceddy@vdh.state.va.us.

Basis: Section 32.1-12 of the Code of Virginia authorizes the
board to may make, adopt, and promulgate regulations and
provide for reasonable variances and exemptions therefrom
as may be necessary to carry out the provisions of Title 32.1
of the Code of Virginia and other laws of the Commonwealth
administered by it, the commissioner or the department.

Section 32.1-102.2 of the Code of Virginia requires the board
to promulgate regulations that are consistent with Article 1.1:1
(8 32.1-102.1 et seq.) of Chapter 4 of Title 32.1 of the Code of
Virginia, which relates to medical care facilities certificate of
public need.

Purpose: The Virginia Medical Care Facilities Certificate of
Public Need program was designed to promote
comprehensive health planning to meet the health care needs
of the public, while avoiding duplication of specified medical
care services. The proposed amendments ensure timely
decision making regarding those services requiring a COPN
and address the issue of barriers to service delivery in rural
areas. In addition, Virginia's liver transplantation volume
criterion does not meet nationally recommended
transplantation volumes to maximum survival rates and
professional competency. Therefore, the criterion is being
amended.

These amendments to the Certificate of Public Need Rules
and Regulations and the State Medical Facilities Plan address
service availability and delivery and ensure better access to
medical care for Virginia’s citizens.

Substance: The amendments to the COPN regulation: (i)
address the special needs of rural localities when making
COPN decisions, (i) reduce the scope of the regulatory
program, (iii) mandate an annual report on program activities,
(iv) simplify the fee schedule, and (v) modify the response
time by which decisions on disputed projects must be issued.
The essence of the amendments reduces the burden imposed
by the COPN program on persons subject to the regulation.

There are only two topical changes made to the SMFP: (i)
consideration of the barriers to health care access for
populations in rural areas when making COPN decisions and
(i) increasing the minimum number of transplantation
procedures from 12 to 20 to ensure successful liver
transplants.

Issues: The primary advantage of the amendments is an
overall reduction in the scope of the COPN program. Other
advantages include a simplified fee structure, revised project
review deadlines to ensure timely decision making, and
inclusion of rural localities in the decision making process.
Amendments to selected sections of the SMFP establish
criteria for determining need in rural areas, giving due
consideration to distinct and unique geographic, cultural,
transportation, and other barriers to access to care, and
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provide for weighted calculations of need based on the
barriers to health care access in rural areas.

The organ transplantation services component of the SMFP is
intended to provide a rational basis for considering the public
need for new or expanded organ transplantation services in
Virginia. The health, safety, and welfare of Virginia’'s citizens
will be enhanced by assuring that the standards used in
review of proposed organ transplantation projects reflect the
most current national experience in transplantation program
performance. This is a highly specialized medical service that
only a few large hospitals have or will seek to offer, based on
the available technology in the field.

The standards for approval of such services are intended to
require new programs to provide a sufficient number of
transplants to help ensure maximum survival rates,
professional competence, and economies of scope in
operations. An article in the New England Journal of Medicine,
on December 30, 1999 (vol. 341, no. 27, pp. 2049-53)
reported that: “as a group, liver-transplantation centers in the
United States that perform 20 or fewer transplantations per
year have mortality rates that are significantly higher than
those at centers that perform more than 20 transplantations
per year.” Currently, the SMFP calls for only 12 procedures
per year, far below the standard needed to assure successful
outcomes. Therefore, the department, as the state’s advocate
for public health, safety, and welfare, has determined it is
necessary to increase the state’s criteria to 20 procedures per
year.

There are no disadvantages to the public, the Commonwealth,
or businesses as a result of these amendments to selected
sections of the COPN regulation and SMFP.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 G of the Administrative Process
Act and Executive Order Number 25 (98). Section 2.2-4007 G
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. Pursuant to changes in
the Code of Virginia (Code) as a result of the 1999 and 2000
sessions of the General Assembly, the Board of Health
(board) proposes several changes to the regulations. The
proposed changes include: (i) increased fees for Certificate of
Public Need (COPN) applications, (ii) elimination of the
requirement that a COPN be obtained for the replacement of
medical equipment, (i) requiring registration for the
replacement of medical equipment, (iv) elimination of the
requirement that nuclear cardiac imaging equipment be
subject to the COPN, (v) addition of the needs of rural
populations as a factor for consideration in granting a COPN,
(vi) the Virginia Department of Health’'s (VDH) review period

for COPN applications is increased from 120 days to 190
days, (vii) COPN applications are approved by default if VDH
does not meet set deadlines, (viii) language that allows for
informal fact finding conferences to be scheduled earlier, and
(ix) an increase in the minimum number of liver transplants per
year required for program approval. Emergency regulations
reflecting these requirements became effective on January 3,
2000, and expired 12 months later. The board proposes to
amend the permanent regulations to reflect the changes in the
Code.

Estimated economic impact. Pursuant to the Code, application
fees for the COPN are set at “one percent of the proposed
expenditure for the project, but not less than $1,000 and no
more than $20,000.” The current regulations have the
following COPN application fee schedule:

For Projects with
Capital Expenditures

from ... The Application Fee is ...

$0 up to and including
$1,000,000

$1,000,001 up to and
including $2,000,000

$2,000,001 up to and
including $3,000,000

$3,000,001 up to and
including $4,000,000

$4,000,001 up to and
including $5,000,000

$5,000,001 or more

The greater of 1% of the Capital
Expenditure or $1,000

$10,000 plus 0.25% of the Capital
Expenditure above $1,000,000

$12,500 plus 0.25% of the Capital
Expenditure above $2,000,000

$15,000 plus 0.25% of the Capital
Expenditure above $3,000,000

$17,500 plus 0.25% of the Capital
Expenditure above $4,000,000

$20,000

Thus, fees for COPN applicants with projects with capital
expenditures greater than $1,000,000, but less than
$5,000,000, will increase. For example, the application fee for
a capital project costing 2,000,000 would be $20,000 under
the proposed regulations, while it is $12,500 under the current
regulations. According to VDH, application fees are used to
cover costs in operating the COPN program for both the
agency and the five regional health-planning agencies. The
costs of the higher fees are clear. The benefits of the higher
fees are less clear and are related to the value of requiring a
COPN.

There are essentially three arguments in favor of requiring a
COPN. First, it is argued that adding medical service capacity
creates its own demand for medical services, which drives up
medical costs. For example, say patients need to wait days or
weeks to get access to a certain type of medical equipment. If
a hospital acquires more of that type of equipment, more of
the services associated with that type of equipment could be
performed in a given period time, thus driving up costs
associated with the services related to that equipment. Thus,
limiting the supply of medical services may help in slowing the
rise in medical costs. In reality, though, unmet demand
already exists in this example; the acquisition of the additional
equipment adds supply to meet already existing demand. This
argument boils down to the rationing of services to save on
costs. The net benefits of rationing medical services and
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potentially limiting total medical costs through the use of
COPNSs are unclear. It is not known whether the benefits of
potential cost savings associated rationing medical services
and potentially limiting total medical costs through the use of
COPNs exceed the costs to patients of reduced medical
services. Additionally, there may be more efficient methods of
rationing. Second, the threat of a disapproved COPN
application can be used to get medical facilities to agree to
serve a minimum number of charity care patients or money-
losing services that are desired by the public. The provision of
these services does provide public benefit, but it is not clear
whether it is always equitable and efficient to require medical
facilities to absorb these costs. Third, according to VDH, some
services and patients are inherently net money losers
(emergency rooms, ICUs, indigent, etc.) and need to be cross-
subsidized by profitable services (ambulatory surgery, MRIs,
CTs, etc.) for hospitals to remain financially viable. If, for
example, independent ambulatory surgery centers were
permitted to form without restrictions in the vicinity of full-
service hospitals, then the full-service hospitals would be put
at a competitive disadvantage; unlike hospitals, the
independent ambulatory surgery centers could operate
without having to pay cross subsidies to maintain money-
losing services needed by the public. Restricting the services
offered or requiring additional money-losing services for
practices such as an independent ambulatory surgery center
may seem equitable compared with hospitals, and will likely
provide public benefit, but may also discourage the formation
of valuable new practices. Thus, the net benefit of requiring a
COPN is unclear.

The Code and proposed regulations no longer require that
medical facilities obtain a COPN for the replacement of
medical equipment. Instead, the replacement equipment
would need to be registered. This change represents a
significant reduction in fees, time, and labor costs. According
to VDH, the registration form has no fee and takes at most
half an hour to fill out. The COPN application has a fee as
described in the above table, and takes at least 40 hours to fill
out.! Prior to the Code change, in practice, VDH did not
usually require concessions (increased charitable case load,
for example) or altered plans for COPN approval on
replacement equipment. This change likely produces a net
benefit since the cost savings are significant, while the actions
of the medical facilities are not substantially altered.

Eliminating the requirement that nuclear cardiac imaging be
subject to a COPN will save medical facilities fees and the
time and labor associated with preparing a COPN. The fees
saved depend on the project cost as described in the table
above. According to VDH, it takes at least 40 hours of labor to
file a COPN application. Prior to the change in the Code, VDH
did require concessions (increased charitable case load, for
example) or altered plans for COPN approval on new nuclear
cardiac imaging equipment. Thus, by eliminating the COPN
requirement for new nuclear cardiac imaging, the benefits and
costs associated with concessions and altered plans made by
medical facilities in order to a COPN are eliminated as well.

! Source: VDH

The regulations include numerous factors for consideration
when VDH decides whether or not to grant a COPN to an
applicant. The Code and proposed regulations add the needs
of rural populations as a factor for consideration in granting a
COPN. According to VDH, there is no set formula in
determining approval. Thus, the impact of adding the needs of
rural populations as a factor will depend on how much the
agency chooses to consider it when making their approval
decision. To the extent that it is used, it may have a positive
impact on the amount of medical services offered in rural
areas.

VDH is allotted 190 days to review COPN applications under
the proposed regulations, versus 120 days under the current
regulations. But, under the current regulations there are no
repercussions for not meeting the deadline. According to
VDH, it has commonly taken more than 120 days to process
COPN applications, and on occasions prior to the
implementation of the emergency regulations, taken more
than 190 days. Under the proposed regulations, the COPN
applications are automatically approved if VDH does not meet
their deadline. Thus, in contrast to the previous processing
deadline, the proposed 190-day deadline will be effective in
practice. This change will be net beneficial in that it will
eliminate the small number of occasions where a COPN
application takes longer than 190 days to process.

The proposed regulations also allow informal fact finding
conferences to be scheduled earlier in the COPN application
process than in the current regulations. This may on some
occasions shorten the COPN application process by a matter
of days. A shorter application process would allow medical
facilities that gain COPN approval to use their capital
equipment sooner. Since this proposed change has no
apparent costs, it will produce a net benefit.

The Code and proposed regulations also increase the
minimum number of liver transplantations performed by a
medical facility per year in order for the medical facility to be
approved to perform liver transplantations from 12 procedures
per year to 20 procedures per year. This change was
prompted bg research published in the New England Journal
of Medicine” that found that “as a group, liver-transplantation
centers in the United States that perform 20 or fewer
transplantations per year have mortality rates that are
significantly higher than those at centers that perform more
than 20 transplantations per year.” The study did control for
attributes other than transplantation volume. This change may
prevent some medical facilties from offering liver
transplantations that otherwise would have; but, given the
finding concerning differences in mortality rates between
facilities with less than or greater than 20 procedures per year,
it is probable that this change produces a net benefit.

Businesses and entities affected. The proposed amendments
will affect the 265 licensed nursing facilities, 123 licensed
hospitals in Virginia, other medical facilities and practices,

2 Edwards, Erick B., Roberts, John P., McBride, Maureen A., Schulak, James
A., and Lawrence G. Hunsicker, “The Effect of the Volume of Procedures at
Transplantation Centers on Mortality After Liver Transplantation,” The New
England Journal of Medicine, December 30, 1999 — Vol. 341, No. 27.
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rural citizens, indigent liver

transplantation patients.

patients, and potentially

Localities particularly affected. The proposed amendments
potentially affect localities throughout the Commonwealth.

Projected impact on employment. At least one part position at
VDH is no longer necessary due to the elimination of the
requirement of a COPN for replacement equipment and
nuclear cardiac imaging equipment. Also, fewer labor hours
are required by medical facilities in the preparation of COPN
applications due to the elimination of the requirement of a
COPN for replacement equipment and nuclear cardiac
imaging equipment.

Effects on the use and value of private property. The value of
medical facilities acquiring relative large dollar amounts of
new non-nuclear cardiac imaging equipment and relative
small amounts of replacement and nuclear cardiac imaging
equipment will likely decrease in value by a small amount due
to the higher COPN application fees on new non-nuclear
cardiac imaging equipment. The value of medical facilities
acquiring relative small dollar amounts of new non-nuclear
cardiac imaging equipment and relative large amounts of
replacement and nuclear cardiac imaging equipment will likely
increase in value by a small amount due to the elimination of
application fees on replacement and nuclear cardiac imaging
equipment. Also the value of potential medical facilities that
perform fewer than 20 liver transplantations per year may
decrease, and the value of medical facilities that perform
greater than 20 liver transplantations per year may increase
due to the change in minimum number of procedures per
year.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Department of
Health concurs with the economic impact assessment
prepared by the Department of Planning and Budget
regarding the COPN Regulations and the SMFP.

Summary:

The proposed amendments (i) increase fees for Certificate
of Public Need (COPN) applications, (ii) require registration
for the replacement of medical equipment and eliminate the
requirement that a COPN be obtained for the replacement
of medical equipment, (iii) eliminate the requirement that
nuclear cardiac imaging equipment be subject to the COPN,
(iv) add the needs of rural populations as a factor for
consideration in granting a COPN, (v) increase the
department's review period for COPN applications from 120
days to 190 days, (vi) provide that COPN applications are
approved by default if the department does not meet set
deadlines, (viii) allows earlier scheduling of informal fact-
finding conferences, and (ix) increases the minimum
number of liver transplants per year required for program
approval.

12 VAC 5-220-10. Definitions.

The following words and terms; when used in this chapter;
shall have the following meanings; unless the context clearly
indicates otherwise:

"Acquisition” means an expenditure of $600,000 or more that
changes the ownership of a medical care facility. It shall also

include the donation or lease of a medical care facility. An
acquisition of a medical care facility shall not include a capital
expenditure involving the purchase of stock. See
12 VAC 5-220-120.

"Amendment" means any modification to an application which
is made following the public hearing and prior to the issuance
of a certificate and includes those factors that constitute a
significant change as defined in this chapter. An amendment
shall not include a modification to an application which serves
to reduce the scope of a project.

"Applicant” means the owner of an existing medical care
facility or the sponsor of a proposed medical care facility
project submitting an application for a certificate of public
need.

"Application” means a prescribed format for the presentation
of data and information deemed necessary by the board to
determine a public need for a medical care facility project.

"Application fees" means fees required for a project
application and application for a significant change. Fees shall
not exceed the lesser of 1.0% of the proposed capital
expenditure or cost increase for the project or $20,000.

"Board" means the State Board of Health.

"Capital expenditure" means any expenditure by or in behalf of
a medical care facility which, under generally accepted
accounting principles, is not properly chargeable as an
expense of operation and maintenance. Such expenditure
shall also include a series of related expenditures during a
12-month period or a financial obligation or a series of related
financial obligations made during a 12-month period by or in
behalf of a medical care facility. Capital expenditures need not
be made by a medical care facility so long as they are made in
behalf of a medical care facility by any person. See definition
of "person.”

"Certificate of public need" means a document which legally
authorizes a medical care facility project as defined herein and
which is issued by the commissioner to the owner of such
project.

"Clinical health service" means a single diagnostic,
therapeutic, rehabilitative, preventive or palliative procedure or
a series of such procedures that may be separately identified
for billing and accounting purposes.

"Commissioner" means the State Health Commissioner who
has authority to make a determination respecting the issuance
or revocation of a certificate.

"Competing applications" means applications for the same or
similar services and facilities which are proposed for the same
planning district or medical service area and which are in the
same review cycle. See 12 VAC 5-220-220.

"Completion" means conclusion of construction activities
necessary for substantial performance of the contract.

"Construction" means the building of a new medical facility or
the expansion, remodeling, or alteration of an existing medical
care facility.
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"Construction, initiation of' means that a project shall be
considered under construction for the purpose of certificate
extension determinations upon the presentation of evidence
by the owner of: (i) a signed construction contract; (ii) the
completion of short term financing and a commitment for long
term (permanent) financing when applicable; (iii) the
completion of predevelopment site work; and (iv) the
completion of building foundations.

"Date of issuance" means the date of the commissioner's
decision awarding a certificate of public need.

"Department” means the State Department of Health.

"Designated medically underserved areas" means (i) areas
designated as medically underserved areas pursuant to
§ 32.1-122.5 of the Code of Virginia; (ii) federally designated
Medically Underserved Areas (MUA); or (iii) federally
designated Health Professional Shortage Areas (HPSA).

"Ex parte" means any meeting which takes place between (i)
any person acting in behalf of the applicant or holder of a
certificate of public need or any person opposed to the
issuance or in favor of the revocation of a certificate of public
need and (ii) any person who has authority in the department
to make a decision respecting the issuance or revocation of a
certificate of public need for which the department has not
provided 10 days' days written notification to opposing parties
of the time and place of such meeting. An ex parte contact
shall not include a meeting between the persons identified in
(i) and staff of the department.

"Gamma knife surgery" means stereotactic radiosurgery,
where stereotactic radiosurgery is the noninvasive therapeutic
procedure performed by directing radiant energy beams from
any source at a treatment target in the head to produce tissue
destruction. See definition of "project.”

"Health planning region"” means a contiguous geographical
area of the Commonwealth with a population base of at least
500,000 persons which is characterized by the availability of
multiple levels of medical care services, reasonable travel
time for tertiary care, and congruence with planning districts.

"Informal fact-finding conference" means a conference held
pursuant to § 9-6-14:11 2.2-4019 of the Code of Virginia.

"Inpatient beds" means accommodations within a medical
care facility with continuous support services (such as food,
laundry, housekeeping) and staff to provide health or
health-related services to patients who generally remain in the
medical care facilty in excess of 24 hours. Such
accommodations are known by varying nomenclatures
including but not limited to: nursing beds, intensive care beds,
minimal or self care beds, isolation beds, hospice beds,
observation beds equipped and staffed for overnight use, and
obstetric, medical, surgical, psychiatric, substance abuse,
medical rehabilitation and pediatric beds, including pediatric
bassinets and incubators. Bassinets and incubators in a
maternity department and beds located in labor or birthing
rooms, recovery rooms, emergency rooms, preparation or
anesthesia inductor rooms, diagnostic or treatment
procedures rooms, or on-call staff rooms are excluded from
this definition.

"Medical care facility" means any institution, place, building, or
agency, at a single site, whether or not licensed or required to
be licensed by the board or the State Mental Health, Mental
Retardation and Substance Abuse Services Board, whether
operated for profit or nonprofit and whether privately owned or
operated or owned or operated by a local governmental unit,
(i) by or in which facilities are maintained, furnished,
conducted, operated, or offered for the prevention, diagnosis
or treatment of human disease, pain, injury, deformity or
physical condition, whether medical or surgical, of two or more
nonrelated mentally or physically sick or injured persons, or
for the care of two or more nonrelated persons requiring or
receiving medical, surgical, or nursing attention or services as
acute, chronic, convalescent, aged, physically disabled, or
crippled or (ii) which is the recipient of reimbursements from
third party health insurance programs or prepaid medical
service plans. For purposes of this chapter, only the following
medical care facility classifications shall be subject to review:

1. General hospitals.
. Sanitariums.
. Nursing homes.

. Intermediate care facilities.

. Mental hospitals.

2
3
4
5. Extended care facilities.
6
7. Mental retardation facilities.
8

Psychiatric hospitals and intermediate care facilities
established primarily for the medical, psychiatric or
psychological treatment and rehabilitation of alcoholics or
drug addicts.

9. Specialized centers or clinics or that portion of a
physician's office developed for the provision of outpatient
or ambulatory surgery, cardiac catheterization, computed
tomographic (CT) scanning, gamma knife surgery,
lithotripsy, magnetic resonance imaging (MRI), magnetic
source imaging (MSI), positron emission tomographic (PET)
scanning, radiation therapy, nuclear medicine imaging, or
such other specialty services as may be designated by the
board by regulation.

10. Rehabilitation hospitals.
11. Any facility licensed as a hospital.

For purposes of this chapter, the following medical care facility
classifications shall not be subject to review:

1. Any facility of the Department of Mental Health, Mental
Retardation and Substance Abuse Services.

2. Any nonhospital substance abuse residential treatment
program operated by or contracted primarily for the use of a
community services board under the Department of Mental
Health, Mental Retardation and Substance Abuse Services
Comprehensive Plan.

3. Any physician's office, except that portion of the
physician's office which is described in subdivision 9 of the
definition of "medical care facility."
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4. The Woodrow Wilson Rehabilitation Center of the Virginia
Department of Rehabilitative Services.

"Medical service area" means the geographic territory from
which at least 75% of patients come or are expected to come
to existing or proposed medical care facilities, the delineation
of which is based on such factors as population
characteristics, natural geographic  boundaries, and
transportation and trade patterns, and all parts of which are
reasonably accessible to existing or proposed medical care
facilities.

"Modernization" means the alteration, repair, remodeling,
replacement or renovation of an existing medical care facility
or any part thereto, including that which is incident to the initial
and subsequent installation of equipment in a medical care
facility. See definition of "construction.”

"Operating expenditure” means any expenditure by or in
behalf of a medical care facility which, under generally
accepted accounting principles, is properly chargeable as an
expense of operation and maintenance and is not a capital
expenditure.

"Operator" means any person having designated responsibility
and legal authority from the owner to administer and manage
a medical care facility. See definition of "owner."

"Other plans" means any plan(s) which is formally adopted by
an official state agency or regional health planning agency
and which provides for the orderly planning and development
of medical care facilities and services and which is not
otherwise defined in this chapter.

"Owner" means any person who has legal responsibility and
authority to construct, renovate or equip or otherwise control a
medical care facility as defined herein.

"Person” means an individual, corporation, partnership,
association or any other legal entity, whether governmental or
private. Such person may also include the following:

1. The applicant for a certificate of public need;

2. The regional health planning agency for the health
planning region in which the proposed project is to be
located:;

3. Any resident of the geographic area served or to be
served by the applicant;

4. Any person who regularly uses health care facilities
within the geographic area served or to be served by the
applicant;

5. Any facility or health maintenance organization (HMO)
established under § 38.2-4300 et seq. of the Code of
Virginia whieh that is located in the health planning region in
which the project is proposed and whieh that provides
services similar to the services of the medical care facility
project under review;

6. Third party payors who provide health care insurance or
prepaid coverage to 5.0% or more patients in the health
planning region in which the project is proposed to be
located; and

7. Any agency which reviews or establishes rates for health
care facilities.

"Physician’'s office" means a place, owned or operated by a
licensed physician or group of physicians practicing in any
legal form whatsoever, which is designed and equipped solely
for the provision of fundamental medical care whether
diagnostic, therapeutic, rehabilitative, preventive or palliative
to ambulatory patients and which does not participate in
cost-based or facility reimbursement from third party health
insurance programs or prepaid medical service plans
excluding pharmaceuticals and other supplies administered in
the office. See definition of "medical care facility.”

"Planning district" means a contiguous area within the
boundaries established by the Department of Housing and
Community Development as set forth in § 15.2-4202 of the
Code of Virginia, except that for purposes of this chapter,
Planning District 23 shall be divided into two planning districts:
Planning District 20, consisting of the counties of Isle of Wight
and Southampton and the cities of Chesapeake, Franklin,
Norfolk, Portsmouth, Suffolk and Virginia Beach; and Planning
District 21, consisting of the counties of James City and York
and the cities of Hampton, Newport News, Poquoson and
Williamsburg.

"Predevelopment site work” means any preliminary activity
directed towards preparation of the site prior to the completion
of the building foundations. This includes, but is not limited to,
soil testing, clearing, grading, extension of utilities and power
lines to the site.

"Primary medical care services" means first-contact,
whole-person medical and health services delivered by
broadly trained, generalist physicians, nurses and other
professionals, intended to include, without limitation,
obstetrics/gynecology, family practice, internal medicine and
pediatrics.

"Progress" means actions which are required in a given period
of time to complete a project for which a certificate of public
need has been issued. See 12 VAC 5-220-450,
Demonstration of progress.

"Project" means:

1. The establishment of a medical care facility. See
definition of "medical care facility."

2. An increase in the total number of beds or operating
rooms in an existing or authorized medical care facility.

3. Relocation at the same site of 10 beds or 10% of the
beds, whichever is less, from one existing physical facility to
another in any two-year period; however, a hospital shall
not be required to obtain a certificate for the use of 10% of
its beds as nursing home beds as provided in § 32.1-132 of
the Code of Virginia.

4. The introduction into any existing medical care facility of
any new nursing home service such as intermediate care
facility services, extended care facility services or skilled
nursing facility services except when such medical care
facility is an existing nursing home as defined in § 32.1-123
of the Code of Virginia.
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5. The introduction into an existing medical care facility of
any new cardiac catheterization, computed tomography
(CT), gamma knife surgery, lithotripsy, magnetic resonance
imaging (MRI), magnetic source imaging (MSI), medical
rehabilitation, neonatal special care services, obstetrical

services, open heart surgery, positron emission
tomographic (PET) scanning, organ or tissue transplant
service, radiation therapy, nuclear medicine imaging,

psychiatric or substance abuse treatment, or such other
specialty clinical services as may be designated by the
board by regulation, which the facility has never provided or
has not provided in the previous 12 months.

6. The conversion of beds in an existing medical care facility
to medical rehabilitation beds or psychiatric beds.

7. The addition erreplacement by an existing medical care
facility of any medical equipment for the provision of cardiac
catheterization, computed tomography (CT), gamma knife
surgery, lithotripsy, magnetic resonance imaging (MRI),
magnetic source imaging (MSI), open heart surgery,
positron emission tomographic (PET) scanning, radiation
therapy, or other specialized service designated by the

board by regulation—except—for—the—replacement—ofany
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8. Any capital expenditure of $5 million or more, not defined
as reviewable in subdivisions 1 through 7 of this definition,
by or in behalf of a medical care facility. However, capital
expenditures between $1 million and $5 million shall be
registered with the commissioner.

"Public hearing" means a proceeding conducted by a regional
health planning agency at which an applicant for a certificate
of public need and members of the public may present oral or
written testimony in support or opposition to the application
which is the subject of the proceeding and for which a
verbatim record is made. See subsection A of
12 VAC 5-220-230.

"Regional health plan" means the regional plan adopted by the
regional health planning agency board.

"Regional health planning agency" means the regional
agency, including the regional health planning board its staff
and any component thereof,

that performs health planning
activities within a health planning region.

"Rural" means territory, population, and housing units that are
classified as "rural" by the Bureau of the Census of the United
States Department of Commerce, Economics and Statistics
Administration.

"Schedule for completion" means a timetable which identifies
the major activities required to complete a project as identified
by the applicant and which is set forth on the certificate of
public need. The timetable is used by the commissioner to
evaluate the applicant's progress in completing an approved
project.

"Significant change" means any alteration, modification or
adjustment to a reviewable project for which a certificate of
public need has been issued or requested following the public
hearing which:

1. Changes the site;

2. Increases the capital expenditure amount authorized by
the commissioner on the certificate of public need issued for
the project by 10% or more;

3. Changes the service(s) proposed to be offered;

4. Extends the schedule for completion of the project
beyond three years (36 months) from the date of certificate
issuance or beyond the time period approved by the
commissioner at the date of certificate issuance, whichever
is greater. See 12 VAC 5-220-440 and 12 VAC 5-220-450.

"Standard review process" means the process utilized in the
review of all certificate of public need requests with the
exception of:

1. Certain bed relocation—equipmentreplacement—and-new
service—introduction—projects

relocations as specified in
12 VAC 5-220-280;

2. Certain projects which involve an increase in the number
of beds in which nursing facility or extended care services
are provided as specified in 12 VAC 5-220-325.

"State Medical Facilities Plan" means the planning document
adopted by the Board of Health which shall include, but not be
limited to (i) methodologies for projecting need for medical
care facility beds and services; (ii) statistical information on
the availability of medical care facilities and services; and (iii)
procedures, criteria and standards for review of applications
for projects for medical care facilities and services. The most
recent applicable State Medical Facilities Plan shall remain in
force until any such chapter is amended, modified or repealed
by the Board of Health.

The commissioner shall annually report to the Governor and
the General Assembly on the status of Virginia's certificate of
public need program. The report shall be issued by October 1
of each year and shall include, but need not be limited to:
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1. A summary of the commissioner's actions during the
previous fiscal year pursuant to Virginia's certificate of
public need law;

2. A five-year schedule for analysis of all project categories,
which provides for the analysis of at least three project
categories per year;

3. An analysis of the appropriateness of continuing the
certificate of public need program for at least three project
categories in accordance with the five-year schedule for
analysis of all project categories;

4. An analysis of the effectiveness of the application review
procedures used by the regional health planning agencies
and the department required by § 32.1-102.6, which details
the review time required during the past year for various
project categories, the number of contested or opposed
applications and the project categories of these contested
or opposed projects, the number of applications upon which
the regional health planning agencies have failed to act in
accordance with the timelines of § 32.1-102.6 B, and the
number of deemed approvals from the department because
of their failure to comply with the timelines required by
§ 32.1-102.6 E, and any other data determined by the
commissioner to be relevant to the efficient operation of the
program;

5. An analysis of health care market reform in the
Commonwealth and the extent, if any, to which such reform
obviates the need for the certificate of public need program;

6. An analysis of the accessibility by the indigent to care
provided by medical care facilities regulated pursuant to
Virginia's certificate of public need law;

7. An analysis of the relevance of Virginia's certificate of
public need law to the quality of care provided by medical
care facilities regulated pursuant to this law; and

8. An analysis of equipment registrations required pursuant
to § 32.1-102.1:1, including type of equipment, whether an
addition or replacement, and the equipment costs.

12 VAC 5-220-105. Requirements for registration of the
replacement of existing medical equipment which—has

Atleast Within 30 days befere of any person econtracts
contracting to make, or is otherwise legally ebligated
obligating to make, a capital expenditure for the replacement
of medical equipment or otherwise acquiring replacement
medical equipment for the provision of services listed in
subdivision 7 of the definition of "project" in 12 VAC 5-220-10,
the-issuance-of-a—certificate—of publicneed; the person shall
netify register in writing such equipment replacement with the
commissioner and the appropriate regional health planning
agency. Such registration shall be made on forms provided by
the department. The netification registration shall identify the
specific unit of equipment to be replaced and the estimated
capital cost of the replacement and shall include
documentation that the equipment to be replaced has

previously been authorized as—replacement—egquipment

through issuance of a certificate of public need, registered

pursuant to former § 32.1-102.3:4 of the Code of Virginia or
exempted pursuant to § 32.1-102.11 of the Code of Virginia.

12 VAC 5-220-150. Reguirements— for——emergency

(Repealed.)

12 VAC 5-220-160. Required considerations.

In determining whether a public need exists for a proposed
project, the following factors shall be taken into account when
applicable:

1. The recommendation and the reasons therefor of the
appropriate regional health planning agency.

2. The relationship of the project to the applicable health
plans of the regional health planning agency—and—the
Virginia-Health-Planning-Board and the Board of Health.

3. The relationship of the project to the long-range
development plan, if any, of the person applying for a
certificate.

4. The need that the population served or to be served by
the project has for the project, including, but not limited to,
the needs of rural populations in areas having distinct and
unique geographic, socioeconomic, cultural, transportation,
and other barriers to access to care.

5. The extent to which the project will be accessible to all
residents of the area proposed to be served.

6. The area, population, topography, highway facilities and
availability of the services to be provided by the project in
the particular part of the health planning region in which the
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project is proposed, in particular, the distinct and unique
geographic, socioeconomic, cultural, transportation, and
other barriers to access to care.

7. Less costly or more effective alternate methods of
reasonably meeting identified health service needs.

8. The immediate and long-term financial feasibility of the
project.

9. The relationship of the project to the existing health care
system of the area in which the project is proposed;
however, for projects proposed in rural areas, the
relationship of the project to the existing health care
services in the specific rural locality shall be considered.

10. The availability of resources for the project.

11. The organizational relationship of the project to
necessary ancillary and support services.

12. The relationship of the project to the clinical needs of
health professional training programs in the area in which
the project is proposed.

13. The special needs and circumstances of an applicant for
a certificate, such as a medical school, hospital,
multidisciplinary clinic, specialty center or regional health
service provider, if a substantial portion of the applicant's
services or resources or both is provided to individuals not
residing in the health planning region in which the project is
to be located.

14. The need and the availability in the health planning
region for osteopathic and allopathic services and facilities
and the impact on existing and proposed institutional
training programs for doctors of osteopathy and medicine at
the student, internship, and residency training levels.

15. The special needs and circumstances of health
maintenance organizations. When considering the special
needs and circumstances of health maintenance
organizations, the commissioner may grant a certificate for
a project if the commissioner finds that the project is needed
by the enrolled or reasonably anticipated new members of
the health maintenance organizations or the beds or
services to be provided are not available from providers
which are not health maintenance organizations or from
other health maintenance organizations in a reasonable and
cost effective manner.

16. The special needs and circumstances for biomedical
and behavioral research projects which are designed to
meet a national need and for which local conditions offer
special advantages.

17. The costs and benefits of the construction associated
with the proposed project.

18. The probable impact of the project on the costs of and
charges for providing health services by the applicant for a
certificate and on the costs and charges to the public for
providing health services by other persons in the area.

19. Improvements or innovations in the financing and
delivery of health services which foster competition and
serve to promote quality assurance and cost effectiveness.

20. In the case of health services or facilities proposed to be
provided, the efficiency and appropriateness of the use of
existing services and facilities in the area similar to those
proposed, including, in the case of rural localities, any
distinct and unique geographic, socioeconomic, cultural,
transportation, and other barriers to access to care.

12 VAC 5-220-180. Application forms.

A. Letter of intent. An applicant shall file a letter of intent with
the commissioner to request appropriate application forms,
and submit a copy of that letter to the appropriate regional
health planning agency, by the later of (i) 30 days prior to the
submission of an application for a project included within a
particular batch group or (ii) 10 days after the first letter of
intent is filed for a project within a particular batch group for
the same or similar services and facilities which are proposed
for the same planning district or medical service area. The
letter shall identify the owner, the type of project for which an
application is requested, and the proposed scope (size) and
location of the proposed project. The department shall
transmit application forms to the applicant within seven days
of the receipt of the letter of intent. A letter of intent filed with
the department shall be considered void one year after the
date of receipt of such letter. (See 12 VAC 5-220-310 C.)

B. Application fees. The department shall collect application
fees for applications that request a certificate of public need.
The fee required for an application shall be ecemputed—as
follews: 1.0% of the proposed expenditure for the project, but
not less than $1,000 and no more than $20,000.

No application will be deemed to be complete for review until
the required application fee is paid. (See 12 VAC 5-220-310
C)

C. Filing application forms. Applications must be submitted at
least 40 days prior to the first day of a scheduled review cycle
to be considered for review in the same cycle. All applications
including the required data and information shall be prepared
in triplicate; two copies to be submitted to the department; one
copy to be submitted to the appropriate regional health
planning agency. In order to verify the date of the
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department's and the appropriate regional health planning
agency's receipt of the application, the applicant shall transmit
the document by certified mail or a delivery service, return
receipt requested, or shall deliver the document by hand, with
a signed receipt to be provided. No application shall be
deemed to have been submitted until required copies have
been received by the department and the appropriate regional
health planning agency. (See 12 VAC 5-220-200.)

12 VAC 5-220-200. One hundred twenrty-day ninety-day
review cycle.

The department shall

review the following groups of

completed applications in accordance with the following
120-day 190-day scheduled review cycles and the following
descriptions of projects within each group, except as provided
for in 12 VAC 5-220-220.

Nursing Home Jan. 10 May-10 Jul. 18
Beds at Mar. 10 July-8 Sep. 16
Retirement May 10 Sep-—7 Nov. 16
Communities/ July 10 New—7 Jan. 16
Bed Relocations/ | Sep. 10 Jan—8 Mar. 19
Miscellaneous Nov. 10 Mar—10 May 19
Expenditures by

Nursing Homes

BATCH
GROUP

GENERAL
DESCRIPTION

REVIEW CYCLE

Begins

Ends

A

General
Hospitals/
Obstetrical
Services/

Neonatal Special

Care Services

Feb. 10
Aug. 10

June-10 Aug. 18
Dee-8 Feb. 16

Open Heart

Surgery/Cardiac

GCatherization

Catheterization/

Ambulatory

Surgery Centers/
Operating Room

Additions/
Transplant
Services

Mar. 10
Sep. 10

Jul-8 Sep. 16
Jan—8 Mar. 19

Psychiatric
Facilities/
Substance
Abuse
Treatment/
Mental
Retardation
Facilities

Apr. 10
Oct. 10

Aug-—8 Oct. 17
Feb—7 Apr. 18

Diagnostic
Imaging
Facilities/
Services

May 10
Nov. 10

Sep—* Nov. 16
Mar—106 May 19

Medical
Rehabilitation
Beds/Services

June 10
Dec. 10

Oet-8 Dec. 17
Apr—9 Jun. 18

Selected
Therapeutic
Facilities/
Services

July 10
Jan. 10

Nev—# Jan. 16
May-10 Jul. 18

Batch Group A includes:

1. The establishment of a general hospital.

2. An increase in the total number of general acute care
beds in an existing or authorized general hospital.

3. The relocation at the same site of 10 general hospital
beds or 10% of the general hospital beds of a medical care
facility, whichever is less, from one existing physical facility
to any other in any two-year period if such relocation
involves a capital expenditure of $5 million or more. (See
12 VAC 5-220-280.)

4. The introduction into an existing medical care facility of
any new neonatal special care or obstetrical services which
the facility has not provided in the previous 12 months.

5. Any capital expenditure of $5 million or more, not defined
as a project category included in Batch Groups B through
G, by or in behalf of a general hospital.

Batch Group B includes:

1. The establishment of a specialized center, clinic, or
portion of a physician's office developed for the provision of
outpatient or ambulatory surgery or cardiac catheterization
services.

2. An increase in the total number of operating rooms in an
existing medical care facility or establishment of operating
rooms in a new facility.

3. The introduction into an existing medical care facility of
any new cardiac catheterization, open heart surgery, or
organ or tissue transplant services which the facility has not
provided in the previous 12 months.

4. The addition er+eplacement by an existing medical care
facility of any medical equipment for the provision of cardiac
catheterization services unless—a—cettificate—of public-need
author ZF 9 |eplae.er ent Sﬁ equiprent | was—p e"LSHS*

5. Any capital expenditure of $5 million or more, not defined
as a project category in Batch Group A or Batch Groups C
through G, by or in behalf of a specialized center, clinic, or
portion of a physician's office developed for the provision of
outpatient or ambulatory surgery or cardiac catheterization
services.

6. Any capital expenditure of $5 million or more, not defined
as a project category in Batch Group A or Batch Groups C
through G, by or in behalf of a medical care facility, which is
primarily related to the provision of surgery, cardiac
catheterization, open heart surgery, or organ or tissue
transplant services.
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Batch Group C includes:

1. The establishment of a mental hospital, psychiatric
hospital, intermediate care facility established primarily for
the medical, psychiatric or psychological treatment and
rehabilitation of alcoholics or drug addicts, or mental
retardation facility.

2. An increase in the total number of beds in an existing or
authorized mental hospital, psychiatric  hospital,
intermediate care facility established primarily for the
medical, psychiatric or psychological treatment and
rehabilitation of alcoholics or drug addicts, or mental
retardation facility.

3. An increase in the total number of mental hospital,
psychiatric hospital, substance abuse treatment and
rehabilitation, or mental retardation beds in an existing or
authorized medical care facility which is not a dedicated
mental hospital, psychiatric hospital, intermediate care
facility established primarily for the medical, psychiatric or
psychological treatment and rehabilitation of alcoholics or
drug addicts, or mental retardation facility.

4. The relocation at the same site of 10 mental hospital,
psychiatric hospital, substance abuse treatment and
rehabilitation, or mental retardation beds or 10% of the
mental hospital, psychiatric hospital, substance abuse
treatment and rehabilitation, or mental retardation beds of a
medical care facility, whichever is less, from one existing
physical facility to another in any two-year period if such
relocation involves a capital expenditure of $5 million or
more. (See 12 VAC 5-220-280.)

5. The introduction into an existing medical care facility of
any new psychiatric or substance abuse treatment service
which the facility has not provided in the previous 12
months.

6. Any capital expenditure of $5 million or more, not defined
as a project category in Batch Groups A and B or Batch
Groups D through G, by or in behalf of a mental hospital,
psychiatric hospital, intermediate care facility established
primarily for the medical, psychiatric or psychological
treatment and rehabilitation of alcoholics or drug addicts, or
mental retardation facility.

7. Any capital expenditure of $5 million or more, not defined
as a project category in Batch Groups A and B or Batch
Groups D through G, by or in behalf of a medical care
facility, which is primarily related to the provision of mental
health, psychiatric, substance abuse treatment or
rehabilitation, or mental retardation services.

Batch Group D includes:

1. The establishment of a specialized center, clinic, or that
portion of a physician's office developed for the provision of
computed tomographic (CT) scanning, magnetic resonance
imaging (MRI), magnetic source imaging (MSI), positron
emission tomographic (PET) scanning, or nuclear medicine
imaging, except for the purpose of nuclear cardiac imaging.

2. The introduction into an existing medical care facility of
any new computed tomography (CT), magnetic resonance
imaging (MRI), magnetic source imaging (MSI), positron

emission tomographic (PET) scanning, or nuclear medicine
imaging services whieh, except for the purpose of nuclear
cardiac imaging that the facility has not provided in the
previous 12 months.

3. The addition erreplacement by an existing medical care
facility of any equipment for the provision of computed
tomography (CT), magnetic resonance imaging (MRI),
magnetic source imaging (MSI), or positron emission
tomographic (PET) scanning unless—a—certificate—of public

4. Any capital expenditure of $5 million or more, not defined
as a project category in Batch Groups A through C or Batch
Groups E through G, by or in behalf of a specialized center,
clinic, or that portion of a physician's office developed for
the provision of computed tomographic (CT) scanning,
magnetic resonance imaging (MRI), magnetic source
imaging (MSI), positron emission tomographic (PET)
scanning, or nuclear medicine imaging, except that portion
of a physician's office dedicated to providing nuclear cardiac
imaging.

5. Any capital expenditure of $5 million or more, not defined
as a project category in Batch Groups A through C or Batch
Groups E through G, by or in behalf of a medical care
facility, which is primarily related to the provision of
computed tomographic (CT) scanning, magnetic resonance
imaging (MRI), magnetic source imaging (MSI), positron
emission tomographic (PET) scanning, or nuclear medicine
imaging, except for the purpose of nuclear cardiac imaging.

Batch Group E includes:

1. The establishment of a medical rehabilitation hospital.

2. An increase in the total number of beds in an existing or
authorized medical rehabilitation hospital.

3. An increase in the total number of medical rehabilitation
beds in an existing or authorized medical care facility which
is not a dedicated medical rehabilitation hospital.

4. The relocation at the same site of 10 medical
rehabilitation beds or 10% of the medical rehabilitation beds
of a medical care facility, whichever is less, from one
existing physical facility to another in any two-year period, if
such relocation involves a capital expenditure of $5 million
or more. (See 12 VAC 220-280.)

5. The introduction into an existing medical care facility of
any new medical rehabilitation service which the facility has
not provided in the previous 12 months.

6. Any capital expenditure of $5 million or more, not defined
as a project category in Batch Groups A through D or Batch
Groups F and G, by or in behalf of a medical rehabilitation
hospital.

7. Any capital expenditure of $5 million or more, not defined
as a project category in Batch Groups A through D or Batch
Groups F and G, by or in behalf of a medical care facility,
which is primarily related to the provision of medical
rehabilitation services.

Batch Group F includes:
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1. The establishment of a specialized center, clinic, or that
portion of a physician's office developed for the provision of
gamma knife surgery, lithotripsy, or radiation therapy.

2. Introduction into an existing medical care facility of any
new gamma knife surgery, lithotripsy, or radiation therapy
services which the facility has never provided or has not
provided in the previous 12 months.

3. The addition erreplacement by an existing medical care
facility of any medical equipment for the provision of gamma
knife surgery, lithotripsy, or radiation therapy unless—a
certificate —of pub < "EIEd. aHtI|e|F|Z| g—rep ae_er neat Sﬁ
egquipmentto-bereplaced.

4. Any capital expenditure of $5 million or more, not defined
as a project in Batch Groups A through E or Batch Group G,
by or in behalf of a specialized center, clinic, or that portion
of a physician's office developed for the provision of gamma
knife surgery, lithotripsy, or radiation therapy.

5. Any capital expenditure of $5 million or more, not defined
as a project in Batch Groups A through E or Batch Group G,
by or in behalf of a medical care facility, which is primarily
related to the provision of gamma knife surgery, lithotripsy,
or radiation therapy.

Batch Group G includes:

1. The establishment of a nursing home, intermediate care
facility, or extended care facility of a continuing care
retrement community by a continuing care provider
registered with the State Corporation Commission pursuant
to Chapter 49 (8§ 38.2-4900 et seq.) of Title 38.2 of the Code
of Virginia.

2. The establishment of a nursing home, intermediate care
facility, or extended care facility that does not involve an
increase in the number of nursing home facility beds in
Mirginia within a planning district.

3. An increase in the total number of beds in an existing or
authorized nursing home, intermediate care facility, or
extended care facility of a continuing care retirement
community by a continuing care provider registered with the
State Corporation Commission pursuant to Chapter 49
(8 38.2-4900 et seq.) of Title 38.2 of the Code of Virginia.

4. An increase in the total number of beds in an existing or
authorized nursing home, intermediate care facility, or
extended care facility that does not involve an increase in
the number of nursing home facility beds in-\irginia within a
planning district.

5. The relocation at the same site of 10 nursing home,
intermediate care facility, or extended care facility beds or
10% of the nursing home, intermediate care facility, or
extended care facility beds of a medical care facility,
whichever is less, from one physical facility to another in
any two-year period, if such relocation involves a capital
expenditure of $5 million or more. (See 12 VAC 5-220-280.)

6. Any capital expenditure of $5 million or more, not defined
as a project category in Batch Groups A through F, by or in
behalf of a nursing home, intermediate care facility, or

extended care facility, which does not increase the total
number of beds of the facility.

7. Any capital expenditure of $5 million or more, not defined
as a project category in Batch Groups A through F, by or in
behalf of a medical care facility, which is primarily related to
the provision of nursing home, intermediate care, or
extended care services, and does not increase the number
of beds of the facility.

12 VAC 5-220-230. Review of complete application.

A. Review cycle. At the close of the work day on the 16tk
tenth day of the month, the department shall provide written
notification to applicants specifying the acceptance date and
review schedule of completed applications, including a
proposed the date for any informal fact-finding conference that
may be held between the eightieth and ninetieth day of the
review cycle. The regional health planning agency shall
conduct no more than two meetings, one of which must be a
public hearing conducted by the regional health planning
agency board or a subcommittee of the board and provide
applicants with an opportunity, prior to the vote, to respond to
any comments made about the project by the regional health
planning agency staff, any information in a staff report, or
comments by those voting in completing its review and
recommendation by the 66th sixtieth day of the cycle. By the
70th seventieth day of the review cycle, the department shall
complete its review and recommendation of an application
and transmit the same to the applicants and other appropriate

persons. Such—notification—shallalse—include—thepropesed

By the seventy-fifth day of the review cycle, the department
shall transmit to the applicant and the appropriate other
persons its determination whether an informal fact-finding
conference is necessary.

An informal fact-finding conference shall be held when (i)
determined necessary by the department or (ii) requested by
any person shewing seeking to demonstrate good cause. Any
person seeking to demonstrate good cause shall file, no later
than 10 four days after the department has completed its
review and recommendation of an application and has
transmitted the same to the applicants and to persons who
have prior to the issuance of the report requested a copy in
writing, written notification with the commissioner, applicants
and other competing applicants, and regional health planning
agency stating the grounds for good cause and providing the
factual basis therefor under oath.

For purposes of this section, "good cause" means that (i) there
is significant, relevant information not previously presented at
and not available at the time of the public hearing, (ii) there
have been significant changes in factors or circumstances
relating to the application subsequent to the public hearing, or
(iii) there is a substantial material mistake of fact or law in the
department staff's report on the application or in the report
submitted by the regional health planning agency. See
§ 9-6:14:11 2.2-4019 of the Code of Virginia. Fhe
S L within five d , . ; il
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B. Time period for review. The review period shall begin on
the first day of the applicable review cycle within which an
application is determined to be complete, in accordance with

scheduled batch review cycles described in
12 VAC 5-220-200. If the application is not determined to be
complete for the applicable batch cycle within 40 calendar
days from the date of submission, the application may be
refiled in the next applicable batch cycle.

If the regional health planning agency has not completed its
review by the sixtieth day of the review cycle, or such other
period in accordance with the applicant's request for
extension, and submitted its recommendation within 10
calendar days after the completion of its review, the
department shall, on the eleventh day after expiration of the
regional health planning agency's review period, proceed as if
the regional health planning agency has recommended
approval of the proposed project.

In any case in which an informal fact-finding conference is not
held, the project record shall be closed on the earlier of (i) the
date established for holding the informal fact-finding
conference or (ii) the date that the department determines that
an informal fact-finding conference is not necessary. (See
12 VAC 5 220-230 A))

In any case in which an informal fact-finding conference is
held, a date shall be established for closing of the record that
shall not be more than 45 calendar days after the date for
holding the informal fact-finding conference. Any informal fact-
finding conference shall be to consider the information and
issues in the record and shall not be a de novo review.

C. Determination by the commissioner. If a determination
whether a public need exists for a project is not made by the
commissioner within 15 calendar days of the closing of the
record, the commissioner shall notify the attorney general, in
writing, that the application shall be deemed approved unless
the determination shall be made within 40 calendar days of
the closing of the record. The commissioner shall transmit
copies of such notice to the attorney general and to other

parties to the case and any person petitioning for good cause
standing.

In any case when a determination whether a public need
exists for a project is not made by the commissioner within 40
calendar days after closing of the record, the department shall
immediately refund 50% of the application fee paid in
accordance with 12 VAC 5-220-180 B, and the application
shall be deemed approved and a certificate shall be granted.

If a determination whether a public need for a project exists is
not made by the commissioner within 15 calendar days of the
closing of the record, any person who has filed an application
competing in the relevant batch review cycle or who has filed
an application in response to the relevant Request for
Applications issued pursuant to 12 VAC 5-220-355 may, prior
to the application being deemed approved, institute a
proceeding for mandamus against the commissioner in any
circuit court of competent jurisdiction.

If the court issues a writ of mandamus against the
commissioner, the department shall be liable for the costs of
the action together with reasonable attorney's fee as
determined by the court.

Upon the filing of a petition for a writ of mandamus, the
relevant application shall not be deemed approved, regardless
of the lapse of time between the closing of the record and the
final decision.

Deemed approvals shall be construed as the commissioner's
case decision on the application pursuant to the
Administrative Process Act (8§ 2.2-4000 et seq. of the Code of
Virginia) and shall be subject to judicial review on appeal as
the commissioner's case decision in accordance with such
act.

Any person who has sought to participate in the department's
review of such deemed-to-be-approved application as a
person showing good cause who has not received a final
determination from the commissioner concerning the good
cause petition prior to the date on which the application was
approved, shall be deemed to be a person showing good
cause for purposes of appeal of a deemed-to-be-approved
certificate.

The applicant, and only the applicant, shall have the authority
to extend any of the time periods for review of the application,
which are specified in 12 VAC 5-220-230.

For purposes of project review, any scheduled deadlines that
fall on a weekend or state holiday shall be advanced to the
next work day.

B- D. Regional health planning agency required notifications.
Upon notification of the acceptance date of a complete
application as set forth in subsection A of this section, the
regional health planning agency shall provide written
notification of its review schedule to the applicant. The
regional health planning agency shall notify health care
providers and specifically identifiable consumer groups who
may be affected by the proposed project directly by mail and
shall also give notice of the public hearing in a newspaper of
general circulation in such county or city wherein a project is
proposed or a contiguous county or city at least nine days
prior to such public hearing. Such notification by the regional
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health planning agency shall include: (i) the date and location
of the public hearing which shall be conducted on the
application except as otherwise provided in this chapter, in the
county or city wherein a project is proposed or a contiguous
county or city and (ii) the date, time and place the final
recommendation of the regional health planning agency shall
be made. The regional health planning agency shall maintain
a verbatim record which may be a tape recording of the public
hearing. Such public hearing record shall be maintained for at
least a one-year time period following the final decision on a
certificate of public need application. See definition of "public
hearing."

C. E. Ex parte contact. After commencement of a public
hearing and before a final decision is made, there shall be no
ex parte contacts between the State Health Commissioner
and any person acting on behalf of the applicant or holder of a
certificate or any person opposed to the issuance or in favor of
revocation of a certificate of public need, unless written
notification has been provided. See definition of "ex parte.”

12 VAC 5-220-270. Action on an application.

A. Commissioner's responsibility. Decisions as to approval or
disapproval of applications or a portion thereof for certificates
of public need shall be rendered by the commissioner. Any
decision to issue or approve the issuance of a certificate shall
be consistent with the most recent applicable provisions of the
State Medical Facilities Plan. However, if the commissioner
finds, upon presentation of appropriate evidence, that the
provisions of either such plan are not relevant to a rural
locality's needs, inaccurate, outdated, inadequate or otherwise
inapplicable, the commissioner, consistent with such finding,
may issue or approve the issuance of a certificate and shall
initiate procedures to make appropriate amendments to such
plan.

Conditions of approval. The commissioner may condition the
approval of an application for a project (i) on the agreement by
the applicant to provide an acceptable level of care at a
reduced rate to indigents, or (i) on the agreement of the
applicant to provide care to persons with special needs, or (iii)
upon the agreement of the applicant to facilitate the
development and operation of primary medical care services
in designated medically underserved areas of the applicant's
service area. The terms of such agreements shall be specified
in writing prior to the commissioner's decision to approve a
project. Any person willfully refusing, failing or neglecting to
honor such agreement shall be subject to a civil penalty of
$100 per violation per day from the date of receipt from the
department of written notice of noncompliance until the date of
compliance. Upon information and belief that a person has
failed to honor such agreement in accordance with this
provision, the department shall notify the person in writing and
15 days shall be provided for response in writing including a
plan for immediate correction. In the absence of an adequate
response or necessary compliance or both, a judicial action
shall be initiated in accordance with the provisions of
§ 32.1-27 of the Code of Virginia.

B. Notification process-extension of review time. The
commissioner shall make a final determination on an
application for a certificate of public need and provide written
notification detailing the reasons for such determination to the

applicant with a copy to the regional health planning agency
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the—conference within the time frames specified in
12 VAC 5-220-230 B unless authorization is given by the
applicants to extend the time period. Such written notification
shall also reference the factors and bases considered in
making a decision on the application and, if applicable, the
remedies available for appeal of such decision and the
progress reporting requirements. The commissioner may
approve a portion of a project provided the portion to be
approved is agreed to by the applicant following consultation,
which may be subject to the ex parte provision of this chapter,
between the commissioner and the applicant.

12 VAC 5-220-280. Applicability.

Projects of medical care facilities that satisfytheeriteria—set
shall-be—subjectto—an—expedited—review—process: involve
relocation at the same site of 10 beds or 10% of the beds,
whichever is less, from one existing physical facility to
another, when the cost of such relocation is less than $5
million, shall be subject to an expedited review process.

12 VAC 5-220-355. Application forms.

A. Letter of intent. A nursing home bed applicant shall file a
letter of intent with the commissioner to request appropriate
application forms, and submit a copy of that letter to the
appropriate regional health planning agency by the letter of
intent deadline specified in the RFA. The letter shall identify
the owner, the type of project for which an application is
requested, and the proposed scope (size) and location of the
proposed project. The department shall transmit application
forms to the applicant within seven days of the receipt of the
letter of intent. A letter of intent filed with the department shall
be considered void if an application is not filed for the project
by the application deadline specified in the RFA.

B. Application fees. The department shall collect application
fees for applications that request a nursing home bed
certificate of public need. The fee required for an application is
the-lesserof 1.0% of the proposed capital expenditure for the
project e~$10;000 but no less than $1,000 and no more than
$20,000. No application will be deemed to be complete for
review until the required application fee is paid.
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C. Filing application forms. Applications must be submitted to
the department and the appropriate regional health planning
agency by the application filing deadline specified in the RFA.
All applications including the required data and information
shall be prepared in triplicate; two copies to be submitted to
the department; and one copy to be submitted to the
appropriate regional health planning agency. In order to verify
the department and the appropriate regional health planning
agency's receipt of the application, the applicant shall transmit
the document by certified mail or a delivery service, return
receipt requested, or shall deliver the document by hand, with
the signed receipt to be provided. No application shall be
deemed to have been submitted until required copies have
been received by the department and the appropriate regional
health planning agency.

12 VAC 5-220-385. Review of complete application.

A. Review cycle. The department shall provide written
notification to applicants specifying the acceptance date and
review schedule of completed applications, including a
proposed the date for any informal fact-finding conference that
may be held between the eightieth and ninetieth day of the
review cycle. The regional health planning agency shall
conduct no more than two meetings, one of which must be a
public hearing conducted by the regional health planning
agency board or a subcommittee of the board and provide
applicants with an opportunity, prior to the vote, to respond to
any comments made about the project by the regional health
planning agency staff, any information in a staff report, or
comments by those voting in completing its review and
recommendation by the 66th sixtieth day of the cycle. By the
70th seventieth day of the review cycle, the department shall
complete its review and recommendation of an application
and transmit the same to the applicant or applicants and other
appropriate persons. Such-netification—shall-also-include—the

proposed—date—time—and-place—ofany—informal-fact-finding
conference: By the seventy-fifth day of the review cycle, the
department shall transmit to the applicants and other
appropriate persons, its determination whether an informal
fact-finding conference is necessary.

An informal fact-finding conference shall be held when (i)
determined necessary by the department or (ii) requested by
any person shewing seeking to demonstrate good cause. Any
person seeking to demonstrate good cause shall file, no later
than 10 four days after the department has completed its
review and recommendation of an application and has
transmitted the same to the applicants and to persons who
have prior to the issuance of the report requested a copy in
writing, written notification with the commissioner, applicant or
applicants and other competing applicants, and regional
health planning agency stating the grounds for good cause
and providing the factual basis therefor under oath.

For purposes of this section, "good cause" means that (i) there
is significant, relevant information not previously presented at
and not available at the time of the public hearing, (ii) there
have been significant changes in factors or circumstances
relating to the application subsequent to the public hearing, or
(iii) there is a substantial material mistake of fact or law in the
department staff's report on the application or in the report
submitted by the regional health planning agency. (See

§ 9-6:14:11 32.1-102.6 of the Code of Virginia.) Fhe
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B. Time period for review. The review period shall begin on
the first day of the applicable review cycle within which an
application is determined to be complete, in accordance with

scheduled batch review cycles described in
12 VAC 5-220-200. If the application is not determined to be
complete for the applicable batch cycle within 40 calendar
days from the date of submission, the application may be
refiled in the next applicable batch cycle.

If the regional health planning agency has not completed its
review by the sixtieth day of the review cycle, or such other
period in accordance with the applicant's request for
extension, and submitted its recommendation within ten
calendar days after the completion of its review, the
department shall, on the eleventh day after expiration of the
regional health planning agency's review period, proceed as if
the regional health planning agency has recommended
approval of the proposed project.

In any case in which an informal fact-finding conference is not
held, the project record shall be closed on the earlier of (i) the
date established for holding the informal fact-finding
conference or (ii) the date that the department determines that
an informal fact-finding conference is not necessary. (See
12 VAC 5 220-230 A))

In any case in which an informal fact-finding conference is
held, a date shall be established for closing of the record
which shall not be more than 30 calendar days after the date
for holding the informal fact-finding conference.

C. Determination by the commissioner. If a determination
whether a public need exists for a project is not made by the
commissioner within 45 calendar days of the closing of the
record, the commissioner shall notify the applicant or
applicants and any person seeking to show good cause, in
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writing, that the application or the applications of each shall be
deemed approved 25 calendar days after the expiration of
such 45-calendar-day period, unless the receipt of
recommendations from the person performing the hearing
officer functions permits the commissioner to issue his case
decision within that 25-calendar-day period. The validity or
timeliness of the aforementioned notice shall not, in any event,
prevent, delay or otherwise impact the effectiveness of this
section.

In any case when a determination whether a public need
exists for a project is not made by the commissioner within 70
calendar days after closing of the record, the application shall
be deemed approved and a certificate shall be granted.

If a determination whether a public need for a project exists is
not made by the commissioner within 45 calendar days of the
closing of the record, any application who is competing in the
relevant batch review cycle or who has filed an application in
response to the relevant Request for Applications issued
pursuant to 12 VAC 5-220-355 may, prior to the application
being deemed approved petition for immediate injunctive relief
pursuant to 8§ 2.2-4030 of the Code of Virginia, naming as
respondents the commissioner and all parties to the case.
During the pendency of proceeding, no applications shall be
deemed to be approved. In such a proceeding, the provisions
of § 2.2-4030 of the Code of Virginia shall apply.

Deemed approvals shall be construed as the commissioner's
case decision on the application pursuant to the
Administrative Process Act (8 2.2-4000 et seq.) and shall be
subject to judicial review on appeal as the commissioner's
case decision in accordance with such act.

Any person who has sought to participate in the department's
review of such deemed-to-be-approved application as a
person showing good cause who has not received a final
determination from the commissioner concerning such attempt
to show good cause petition prior to the date on which the
application was approved, shall be deemed to be a person
showing good cause for purposes of appeal of a deemed-to-
be-approved certificate.

In any appeal of the commissioner's case decision granting a
certificate of public need pursuant to a Request for
Applications issued pursuant to § 32.1-102.3:2 of the Code of
Virginia, the court may require the appellant to file a bond
pursuant to § 8.01-676.1 of the Code of Virginia, in such sum
as shall be fixed by the court for protection of all parties
interested in the case decision, conditioned on the payment of
all damages and costs incurred in consequence of such
appeal.

The applicants, and only the applicants, shall have the
authority to extend any of the time periods for review of the
application, which are specified in 12 VAC 5-220-230. If all
applicants consent to extending any time period in this
section, the commissioner, with the concurrence of the
applicants, shall establish a new schedule for the remaining
time periods.

B- D. Regional health planning agency required notifications.
Upon notification of the acceptance date of a complete
application as set forth in subsection A of this section, the
regional health planning agency shall provide written

notification of its review schedule to the applicant. The
regional health planning agency shall notify health care
providers and specifically identifiable consumer groups who
may be affected by the proposed project directly by mail and
shall also give notice of the public hearing in a newspaper of
general circulation in such county or city wherein a project is
proposed or a contiguous county or city at least nine days
prior to such public hearing. Such notification by the regional
health planning agency shall include: (i) the date and location
of the public hearing which shall be conducted on the
application except as otherwise provided in this chapter, in the
county or city wherein a project is proposed or a contiguous
county or city; and (ii) the date, time and place the final
recommendation of the regional health planning agency shall
be made. The regional health planning agency shall maintain
a verbatim record which may be a tape recording of the public
hearing. Such public hearing record shall be maintained for at
least a one-year time period following the final decision on a
certificate of public need application. See definition of "public
hearing."

C. E. Ex parte contact. After commencement of a public
hearing and before a final decision is made, there shall be no
ex parte contacts between the State Health Commissioner
and any person acting on behalf of the applicant or holder of a
certificate or any person opposed to the issuance or in favor of
revocation of a certificate of public need, unless written
notification has been provided. See definition of "ex parte.”

12 VAC 5-220-420. Action on an application.

A. Commission's responsibility. Decisions as to approval or
disapproval of applications or a portion thereof for certificates
of public need shall be rendered by the commissioner. Any
decision to issue or approve the issuance of a certificate shall
be consistent with the most recent applicable provisions of the
State Medical Facilities Plan. However, if the commissioner
finds, upon presentation of appropriate evidence, that the
provisions of such plan are not relevant to a rural locality's
needs, inaccurate, outdated, inadequate or otherwise
inapplicable, the commissioner, consistent with such finding,
may issue or approve the issuance of a certificate and shall
initiate procedures to make appropriate amendments to such
plan.

The commissioner may condition the approval of an
application for a project (i) on the agreement by the applicant
to provide an acceptable level of care at a reduced rate to
indigents or, (ii) on the agreement of the applicant to provide
care to persons with special needs, or (iii) upon the agreement
of the applicant to facilitate the development and operation of
primary medical care services in designated medically
underserved areas of the applicant's service area. The terms
of such agreements shall be specified in writing prior to the
commissioner's decision to approve a project. Any person
willfully refusing, failing or neglecting to honor such
agreements shall be subject to a civil penalty of $100 per
violation per day from the date of receipt from the department
of written notice of noncompliance until the date of
compliance. Upon information and belief that a person has
failed to honor such agreement in accordance with this
provision, the department shall notify the person in writing and
15 days shall be provided for a response in writing including a
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plan for immediate correction. In the absence of an adequate
response or necessary compliance or both, a judicial action
shall be initiated in accordance with the provisions of
§ 32.1-27 of the Code of Virginia.

B. Notification process - extension of review time. The
commissioner shall make a final determination on an
application for a certificate of public need and provide written
notification detailing the reasons for such determination to the
applicant with a copy to the regional health planning agency
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the—conference within the time frames specified in
12 VAC 5-220-385 B unless an authorization is given by the
applicants to extend the time period. Such written notification
shall also reference the factors and bases considered in
making a decision on the application and, if applicable, the
remedies available for appeal of such decision and the
progress reporting requirements. The commissioner may
approve a portion of a project provided the portion to be
approved is agreed to by the applicant following consultation,
which may be subject to the ex parte provision of this chapter,
between the commissioner and the applicant.

12 VAC 5-220-470. Court review.
A. Appealto—cireditcourt: Appeals to a circuit court shall be

governed by applicable provisions of Virginia's Administrative
Process Act, § 9-6-34:15 2.2-4000 et seq. of the Code of
Virginia.

B. Designation-ofjudge: The judge of the court referred to in

subsection A of this section shall be designated by the Chief
Justice of the Supreme Court from a circuit other than the
circuit where the project is or will be under construction,
located or undertaken.

12 VAC 5-230-10. Definitions.

The following words and terms; when used in Chapters 230
(12 VAC 5-230-10-et-seg:) through 360 (12 VAC 5-360-10-et
seg:) shall have the following meanings; unless the context
clearly indicated otherwise:

"Acceptability" means to the level of satisfaction expressed by
consumers with the availability, accessibility, cost, quality,
continuity and degree of courtesy and consideration afforded
them by the health care system.

"Accessibility" means the ability of a population or segment of
the population to obtain appropriate, available services. This
ability is determined by economic, temporal, locational,
architectural, cultural, psychological, organizational and
informational factors which may be barriers or facilitators to
obtaining services.

"Availability" means the quantity and types of health services
that can be produced in a certain area, given the supply of
resources to produce those services.

"Continuity of care" means the extent of effective coordination
of services provided to individuals and the community over
time, within and among health care settings.

"Cost" means all expenses incurred in the production and
delivery of health services.

"Quality of care" means to the degree to which services
provided are properly matched to the needs of the population,
are technically correct, and achieve beneficial impact. Quality
of care can include consideration of the appropriateness of
physical resources, the process of producing and delivering
services, and the outcomes of services on health status, the
environment, and/or behavior.

"Rural" means territory, population, and housing units that are
classified as "rural" by the Bureau of the Census of the United
States Department of Commerce, Economic and Statistics
Administration.

12 VAC 5-230-20. Preface.

Virginia's Certificate of Public Need law defines the State
Medical Facilities Plan as the "planning document adopted by
the Board of Health which shall include, but not be limited to,
(i) methodologies for projecting need for medical facility beds
and services; (ii) statistical information on the availability of
medical facility beds and services; and (iii) procedures, criteria
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and standards for the review of applications for projects for
medical care facilities and services." (8§ 32.1-102.1 of the
Code of Virginia.)

Section 32.1-102.3 of the Code of Virginia states that, "Any
decision to issue or approve the issuance of a certificate (of
public need) shall be consistent with the most recent
applicable provisions of the-State-Health-Plan—and the State
Medical Facilites Plan; provided, however, if the
commissioner finds, upon presentation of appropriate
evidence, that the provisions of either such plan are not
relevant to a rural locality's needs, inaccurate, outdated,
inadequate or otherwise inapplicable, the commissioner,
consistent with such finding, may issue or approve the
issuance of a certificate and shall initiate procedures to make
appropriate amendments to such plan.”

Subsection B of § 32.1-102.3 of the Code of Virginia requires
the commissioner to consider "the relationship” of a project "to
the applicable health plans of the board" in "determining
whether a public need for a project has been demonstrated."

This State Medical Facilities Plan is a comprehensive revision
of the criteria and standards for COPN reviewable medical
care facilities and services contained in the Virginia State
Health Plan established from 1982 through 1987, and the
Virginia State Medical Facilities Plan, last updated in July,
1988. This Plan supersedes the State Health Plan 1980 -
1984 and all subsequent amendments thereto save those
governing facilities or services not presently addressed in this
Plan.

12 VAC 5-240-10. Definitions.

The following words and terms; when used in this chapter
shall have the following meanings; unless the context clearly
indicates otherwise:

"Acute inpatient facility beds" means any beds included in the
definitions of "general medical/surgical beds" and "intensive
care beds."

"Acute care inpatient facility" means any hospital, ambulatory
surgical center providing overnight accommodations, or other
medical care facility which provides medical care and distinct
housing of patients whose length of stay averages at most 30
days.

"Department”" means the Virginia Department of Health.

"General medical/surgical beds" means acute care inpatient
beds located in the following units or categories:

1. General medical/surgical units that are organized
facilities and services (excluding those for newborns)
available for the care and treatment of patients, not
requiring specialized services; and

2. Pediatric units that are organized facilities and services
maintained and operated as a distinct unit for regular use by
inpatients below the age of 15. Newborn cribs and
bassinets are excluded from this definition.

"Inpatient beds" means accommodations within a medical
care facility with continuous support services (such as food,
laundry, housekeeping) and staff to provide health or
health-related services to patients who generally remain in the

medical care facilty in excess of 24 hours. Such
accommodations are known by various nomenclatures
including but not limited to; nursing facility beds, intensive care
beds, minimal or self care beds, insolation beds, hospice
beds, observation beds equipped and staffed for overnight
use, and obstetric, medical surgical, psychiatric, substance
abuse, medical rehabilitation and pediatric beds including
pediatric bassinets and incubators. Bassinets and incubators
in the maternity department and beds located in labor and
birthing rooms, emergency rooms, preparation or anesthesia
inductor rooms, diagnostic or treatment procedure rooms, or
on-call staff rooms are excluded from this definition.

"Intensive care beds" means acute inpatient beds that are
located in the following units or categories:

1. General intensive care units (ICU) means those units in
which patients are concentrated, by reason of serious
illness or injury, without regard to diagnosis. Special
lifesaving techniques and equipment are immediately
available, and patients are under continuous observation by
nursing staff specially trained and selected for the care of
this class of patient;

2. Cardiac care units (CCU) means special units staffed and
equipped solely for the intensive care of cardiac patients;

3. Specialized intensive care units (SICU) means any units
with specialized staff and equipment for the purpose of
providing care to seriously ill or injured patients for selected
categories of diagnoses. Examples include units
established for burn care, trauma care, neurological care,
pediatric care, and cardiac surgery recovery. This category
of beds does not include neonatal intensive care units; and

4. Progressive care units (PCU) means any units which
have been established to care for seriously ill or injured
patients who do not require the continuous level of care
available in an intensive care unit but whose conditions
require monitoring at a level which is generally not available
in a general medical/surgical bed.

"Licensed bed" means those inpatient care beds licensed by
the department's Office of Health Facilities regulation.

"Nursing facility beds" means inpatient beds which are located
in distinct units of acute inpatient facilities which are licensed
as long-term care units by the department. Beds in these
long-term units are not included in the calculations of acute
inpatient bed need.
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"Off-site replacement” means the movement of existing beds
off of the existing site of an acute care inpatient facility.

"Planning horizon year" means the particular year for which
beds are projected to be needed.

"Relevant reporting period" means the most recent 12 month
period, prior to the beginning of the Certificate of Public Need
application's review cycle, for which data is available and
acceptable to the department.

"Skilled nursing units (SNF)" means those units which provide
patient care at a level of care below that normally required in
an acute care setting and greater than that of an intermediate
care nursing facility. Although such units often have lengths of
stays of less than 30 days, they are considered nursing facility
beds and are excluded in calculations of acute care inpatient
bed need.

"Staffed beds" means that portion of the licensed or approved
beds that are immediately available to be occupied. Beds
which are not available due to lack of staffing or renovation
are excluded from this category.

12 VAC 5-240-20. Accessibility.

Acute care inpatient facility beds should be within 45 30
minutes average driving time, under normal conditions, of
90% of the population of a planning district.

Providers of acute care inpatient facility services serving rural
areas should facilitate the transport of patients residing in rural
areas to needed medical care facilities and services, directly
or through coordinated efforts with other organizations.
Preference will be given in the review of competing
applications to applicants who can document a history and
commitment to development of transportation resources for
rural populations.

12 VAC 5-240-30. Availability.
A. Need for new service.

1. No new acute inpatient care beds should be approved in
any planning district unless the resulting number of licensed
and approved beds in a planning district does not exceed
the number of beds projected to be needed, for each acute
inpatient bed category, for that planning district for the fifth
planning horizon year.

2. Notwithstanding the need for new acute inpatient care
beds above, no proposals to increase the general
medical/surgical and pediatric bed capacity in a planning
district should be approved unless the average annual
occupancy, based on the number of licensed beds in the
planning district where the project is proposed, is at least
85% for the relevant reporting period.

3. Notwithstanding the need for new acute inpatient beds
above, no proposals to increase the intensive care bed
capacity in a—metropolitan-statistical-area a nonrural area
should be approved unless: (i) the average annual
occupancy rate, based on the number of licensed beds in
the MSA nonrural area where the project is proposed, is at
least 65% for the relevant reporting period; or (i) for
hospitals eutside—ofan—-MSA in rural areas, the number of
beds projected to be needed to provide 99% probability that

adequate bed capacity will exist for all unscheduled
admissions, exceeds the number of licensed beds projected
for the fifth planning horizon year.

B. Off-site replacement of existing services.

1. No proposal to replace acute care inpatient beds off-site,
to a location not contiguous to the existing site, should be
approved unless: (i) off-site replacement is necessary to
correct life safety or building code deficiencies; (i) the
population served by the beds to be moved will have
reasonable access to the acute care beds at the new site,
or the population served by the facility to be moved will
generally have comparable access to neighboring acute
care facilities; and (iii) the beds to be replaced experienced
an average annual utilization of 85% for general
medical/surgical beds and 65% for intensive care beds in
the relevant reporting period.

2. The number of beds to be moved off-site must be taken
out of service at the existing facility.

3. The off-site replacement of beds should result in a
decrease in the licensed bed capacity of the applicant
facility(ies) or substantial cost savings, cost avoidance,
consolidation of underutilized facilities, or in other ways
improve operation efficiency, or improvements in the quality
of care delivered over that experienced by the applicant
facility(ies).

C. Alternative need for the conversion of underutilized
licensed bed capacity. For proposals involving a capital
expenditure of $1 million or more, and involving the
conversion of underutilized licensed bed capacity to either
medical/surgical, pediatric or intensive care, consideration will
be given to the approval of the project if: (i) there is a
projected need for the category of acute inpatient care beds
that would result from the conversion; and (i) it can be
reasonably demonstrated that the average annual occupancy
of the beds to be converted would reach the standard in
subdivision B 1 of this section for the bed category that would
result from the conversion, by the first year of operation.

D. Computation of the need for general medical/surgical and
pediatric beds.

1. A need for additional acute care inpatient beds may be
demonstrated if the total number of licensed and approved
beds in a given category in the planning district where the
proposed project will be located is less than the number of
such beds that are projected as potentially necessary to
meet demand in the fifth planning horizon year from the
year in which the application is submitted.

2. The number of licensed and approved general
medical/surgical beds will be based on the inventory
presented in the most recent edition of the State Medical
Facilities Plan or amendment thereof, and may also include
subsequent reductions in or additions to such beds for
which documentation is available and acceptable to the
department. The number of general medical/surgical beds
projected to be needed in the planning district shall be
computed using the following method:
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a. Determine the projected total number of general
medical/surgical and pediatric inpatient days for the fifth
planning horizon year as follows:

(1) Sum the medical/surgical and pediatric unit inpatient
days for the past three years for all acute care inpatient
facilities in the planning district as reported in the
Annual Survey of Hospitals;

(2) Sum the planning district projected population for
the same three year period as reported by the Virginia
Employment Commission;

(3) Divide the sum of the general medical/surgical and
pediatric unit inpatient days by the sum of the
population and express the resulting rate in days per
1,000 population;

(4) Multiply the days per 1,000 population rate by the
projected population for the planning district (expressed
in 1,000s) for the fifth planning horizon year.

b. Determine the projected number of general
medical/surgical and pediatric unit beds which may be
needed in the planning district for the planning horizon
year as follows:

(1) Divide the result in subdivisions D 2 a (4) (number
of days projected to be needed) by 365;

(2) Divide the quotient obtained by .85 in planning
districts in which 50% or more of the population resides
in nonrural areas and .75 in planning districts in which
less than 50% of the population resides in nonrural
areas.

c. Determine the projected number of general
medical/surgical and pediatric beds which may be
established or relocated within the planning district for the
fifth planning horizon year as follows:

(1) Determine the number of licensed and approved
medical/surgical and pediatric beds as reported in the
inventory of the most recent edition of the State
Medical Facilities Plan, available data acceptable to the
department;

(2) Subtract the number of beds identified in
subdivision 2 a abewve of this subsection from the
number of beds needed as determined in subdivision 2
b (2) of this subsection. If the difference indicated is
positive, then a need may be determined to exist for
additional general medical/surgical or pediatric beds. If
the difference is negative, then no need shall be
determined to exist for additional beds.

E. Computation of need for distinct pediatric units.

1. Beds used to form pediatric units must be taken from the
inventory of general medical/surgical beds of a facility if
need for additional such beds cannot be demonstrated.

2. Should a hospital desire to establish or expand a distinct
pediatric unit within its licensed bed capacity, the following
methodology shall be used to determine the appropriate
size:

a. Determine the utilization of the individual hospital's
inpatient days by persons under 15 years of age:

(1) Sum the general medical/surgical (including
pediatric unit) inpatient days for the past three years for
all patients under 15 years of age from hospital
discharge abstracts;

(2) Sum the planning district projected population for
the 0 to 14 age group for the same three year period as
reported by the Virginia Employment Commission;

(3) Divide the sum of the general medical/surgical days
by the sum of the population and express the resulting
rate in days per 1,000 population;

(4) Multiply the days per 1,000 population rate by the
projected population age 0 to 14 for the planning district
(expressed in 1,000s) for the fifth planning horizon year
to yield the projected pediatric patient days;

(5) Divide the patient days by 365 to yield the projected
average daily census (PADC);

(6) Calculate the number of beds needed to assure that
adequate bed capacity will exist with a 99% probability
for an unscheduled pediatric admission using the
following formula:

Number of pediatric beds allowable = PADC +
2.33\PADC

F. Computation of need for intensive care beds.

1. The number of licensed and approved intensive care
beds will be based on the inventory presented in the most
recent edition of the State Medical Facilites Plan or
amendment thereof, and may also include subsequent
reductions in or additions to such beds for which
documentation is available and acceptable to the
department.

2. The number of intensive care beds projected to be
needed in the planning district shall be computed using the
following method:

% a. Determine the projected total number of intensive
care inpatient days for the fifth planning horizon year as
follows:

& (1) Sum the intensive care inpatient days for the past
three years for all acute care inpatient facilities in the
planning district as reported in the annual survey of
hospitals;

b- (2) Sum the planning district projected population for
the same three-year period as reported by the Virginia
Employment Commission;

& (3) Divide the sum of the intensive care days by the
sum of the population and express the resulting rate in
days per 1,000 population;

& (4) Multiply the days per 1,000 population rate by the
projected population for the planning district (expressed
in 1,000s) for the fifth planning horizon year to yield the
expected intensive care patient days.
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2- b. Determine the projected number of intensive care
beds which may be needed in the planning district for the
planning horizon year as follows:

& (1) Divide the number of days projected in i—¢
subdivision 2 a (4) of this subsection by 365 to yield the
projected average daily census (PADC);

b- (2) Calculate the beds needed to assure with 99%
probability that an intensive care bed will be available
for the unscheduled admission:

Number of pediatric beds allowable = PADC +

2.33yPADC

3- c. Determine the projected number of intensive care
beds which may be established or relocated within the
planning district for the fifth planning horizon year as
follows:

& (1) Determine the number of licensed and approved
intensive care beds as reported in the inventory of the
most recent edition of the State Medical Facilities Plan,
an amendment thereof, or the inventory after
subsequent documented reductions or additions have
been determined by the department.

b- (2) Subtract the number of licensed and approved
beds identified in 3-a—abeve subdivision 2 ¢ (1) of this
subsection from the number of beds needed as
determined in subdivision 2 b (2) of this subsection. If
the difference indicated is positive, then a need may be
determined to exist for additional intensive care beds. If
the difference is negative, then no need shall be
determined to exist for additional beds.

12 VAC 5-250-30. Accessibility;
considerations.

travel time; financial

A. Consistent with minimum size and use standards
delineated below, basic obstetrical services should be
available within one hour average travel time of 95% of the
population in rural areas and within 30 minutes average travel
time in urban and suburban areas.

B. Obstetrical and related services should be open to all
without regard to ability to pay or payment source.

C. Providers of obstetrical facility services serving rural areas
should facilitate transport of patients residing in rural areas to
needed obstetrical facility services, directly or through
coordinated efforts with other organizations. Preference will be
given in the review of competing applications to applicants
who can demonstrate a commitment to the development of
transportation resources for rural populations.

12 VAC 5-260-30. Accessibility; financial considerations.

A. Adult cardiac catheterization services should be accessible
within a one hour driving time, under normal conditions, for
90% of Virginia's population.

B. Cardiac catheterization services should be accessible to all
patients in need of services without regard to their ability to
pay or the payment source.

C. Providers of cardiac catheterization services serving rural
areas should facilitate the transport of patients residing in rural
areas to needed cardiac catheterization services, directly or
through coordinated efforts with other organizations.
Preference will be given in the review of competing
applications to applicants who can demonstrate a history of
commitment to the development of transportation resources
for rural populations.

12 VAC 5-260-40. Availability; need for new services;
alternatives.

A. Need for new service. No new cardiac catheterization
service should be approved unless (i) all existing cardiac
catheterization laboratories located in the planning district in
which the proposed new service will be located where used
for at least 960 diagnostic-equivalent cardiac catheterization
procedures for the relevant reporting period; and (i) it can be
reasonably projected that the proposed new service will
perform at least 200 diagnostic equivalent procedures in the
first year of operation, 500 diagnostic equivalent procedures in
the second year of operation, and 800 diagnostic equivalent
procedures in the third year of operation without reducing the
utilization of existing laboratories in the planning district such
that less than 960 diagnostic equivalent procedures are
performed at any of those existing laboratories.

B. Mobile cardiac catheterization service. Proposals for the
use of freestanding or mobile cardiac catheterization services
should only be approved if such services will be provided at a
site located on the campus of a general/community hospital
and complies with all applicable sections of the state medical
facilities plan as determined by the department.

C. Alternative need for new services in remete rural areas.
Notwithstanding the standards for approval of new cardiac
catheterization services outlined above, consideration will be
given to the approval of new cardiac catheterization services
which will be located at a general hospital located 60 minutes
or more driving time, under normal conditions, from any site at
which cardiac catheterization services are available if it can be
reasonably projected that the proposed new services will
perform at least 200 diagnostic-equivalent procedures in the
first year of operation, 400 diagnostic-equivalent procedures in
the second year of operation, and 600 diagnostic-equivalent
procedures in the third year of operation without reducing the
utilization of existing laboratories located within 60 to 70
minutes driving time, under normal conditions, from the
proposed new service location.

D. Need for expanded service. Proposals for the expansion of
cardiac catheterization services should not be approved
unless all existing cardiac catheterization laboratories
operated by the applicant have performed at least 1,200
diagnostic-equivalent cardiac catheterization procedures for
the relevant reporting period, and it can be reasonably
demonstrated that the expanded cardiac catheterization
service will achieve a minimum of 200 diagnostic equivalent
procedures per laboratory to be added in the first 12 months
of operation, 400 diagnostic equivalent procedures in the
second 12 months of operation, and 600 procedures per
laboratory in the third year of operation, without reducing the
utilization of existing cardiac catheterization laboratories in the
planning district below 960 diagnostic equivalent procedures.
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E. Replacement.

1. Proposals for the replacement of existing cardiac
catheterization services should not be approved unless the
equipment to be replaced has been in service for at least
five years and; (i) in the case of providers located within 60
minutes driving time, under normal conditions, of alternative
cardiac catheterization services, the equipment to be
replaced has been used in the performance of at least 960
diagnostic-equivalent cardiac catheterization procedures in
the relevant reporting period; or (ii) in the case of providers
located beyond 60 minutes driving time, under normal
conditions, of alternative cardiac catheterization services,
the equipment to be replaced has been used in the
performance of at least 600 diagnostic-equivalent cardiac
catheterization procedures in the relevant reporting period.

2. Additionally, all proposals for replacement of cardiac
catheterization services should comply with all applicable
sections of this state medical facilities plan component, as
determined by the department.

F. Emergency availability. Cardiac catheterization services
should be available for emergency cardiac catheterization
within 30 minutes or less at all times.

G. Pediatric services. No new or expanded pediatric cardiac
catheterization services should be approved unless the
proposed new or expanded service will be provided at: (i) a
hospital that also provides open heart surgery services,
provides pediatric tertiary care services, has a pediatric
intensive care unit and provides neonatal special care; or (i) a
hospital that is a regional perinatal center, has a cardiac
intensive care unit and provides open heart surgery services;
and it can be reasonably demonstrated that each proposed
laboratory will perform at least 100 pediatric cardiac
catheterization procedures in the first year of operation, 200
pediatric cardiac catheterization procedures in the second
year of operation and 400 pediatric cardiac catheterization
procedures in the third year of operation.

H. Emergency availability of open heart surgery. No
application for new, expanded, or replacement cardiac
catheterization services which includes the provision or
potential  provision of PTCA, transseptal puncture,
transthoracic left ventricular puncture, or myocardial biopsy
services should be approved unless emergency open heart
surgery services are, or will be available on-site at all times at
the same hospital at which the proposed new, expanded, or
replacement cardiac catheterization service will be located.

12 VAC 5-260-80. Acceptability; consumer participation.

A. The waiting time for elective open heart surgery procedures
should be less than one month.

B. Providers of open heart surgery should provide a program
of patient and family education regarding the nature of the
patient's heart disease, and which attempts to assure the
family and the patient's joint compliance in the post-operative
management of the patient.

The patient and his family should be fully informed and
involved in the decision-making regarding the open heart
surgery.

C. Providers of open heart surgery services should have in
place a mechanism for identifying travel and housing
problems for patients and their families, particularly in rural
areas, and provide assistance in making arrangements for
these services for those patients and their families who may
need them during the period of surgery and post-operative
management.

12 VAC 5-260-100. Availability; need for the new service;
alternatives.

A. Need for the new service. No new open heart services
should be approved unless: (i) the service is to be made
available in a general hospital which has established cardiac
catheterization services that have been used for the
performance of at least 960 diagnostic-equivalent procedures
for the relevant reporting period and has been in operation for
at least 30 months; (ii) all existing open heart surgery rooms
located in the planning district in which the proposed new
service will be located have been used for at least 400
adult-equivalent open heart surgical procedures for the
relevant reporting period; and (ii) it can be reasonably
projected that the proposed new service will perform at least
150 adult-equivalent procedures in the first year of operation,
250 adult-equivalent procedures in the second year of
operation, and 400 adult-equivalent procedures in the third
year of operation without reducing the utilization of existing
open heart surgery programs in the planning district such that
less than 400 adult-equivalent open heart procedures are
performed at those existing laboratories.

B. Alternative need for new services in remete rural areas.
Notwithstanding the standards for approval of new open heart
services outlined above, consideration will be given to the
approval of new open heart surgery services which will be
located at a general hospital located more than two hours
driving time, under normal conditions, from any site at which
open heart surgery services are available if it can be
reasonably projected that the proposed new service will
perform at least 150 adult-equivalent open heart procedures in
the first year of operation, 225 adult-equivalent procedures in
the second year of operation, and 300 adult-equivalent
procedures in the third year of operation without reducing the
utilization of existing open heart surgery rooms within a
120-150 minute driving time, under normal conditions, from
the proposed new service location below 400 adult-equivalent
open heart surgical procedures per room. Such hospitals
should also have provided at least 760 diagnostic-equivalent
cardiac catheterization procedures during the relevant
reporting period on equipment which has been in operation at
least 30 months.

C. Need for expanded service. Proposals for the expansion of
open heart surgery services should not be approved unless all
existing open heart surgery rooms operated by the applicant
have performed at least 400 adult-equivalent open heart
surgery procedures in the relevant reporting period if the
facility is within two hours driving time, under normal
conditions, of an existing open heart surgery service, or at
least 300 adult-equivalent open heart surgery procedures in
the relevant reporting period if the facility that proposes
expanded services is in excess of two hours driving time,
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under normal conditions, of an existing open heart surgery
service.

Additionally, all proposals for the expansion of open heart
surgery services should comply with all applicable sections of
this State Medical Facilities Plan component, as determined
by the department.

D. Replacement. Proposals for the replacement of existing
open heart surgery services should not be approved unless
the equipment to be replaced has been in operation for at
least 30 months; and (i) in case of providers located within two
hour's driving time, under normal conditions, of alternative
open heart surgery services, the open heart surgery
equipment to be replaced has been used in the performance
of at least 400 adult-equivalent procedures in the relevant
reporting period; or (ii) in the case of providers located beyond
two hour's driving time, under normal conditions, of alternative
open heart surgery services, the open heart surgery room to
be replaced has been used in the performance of at least 300
adult-equivalent procedures in the relevant reporting period.

Additionally, all proposals for the replacement of open heart
surgery services should comply with all the applicable
sections of the State Medical Facilities Plan component, as
determined by the department.

E. Pediatric services. No new, expanded or replacement
pediatric open heart surgery service should be approved
unless the proposed new, expanded or replacement service is
provided at a hospital that: (i) has cardiac catheterization
services which have been in operation for 30 months and that
have been used in the performance of at least 200 pediatric
cardiac catheterization procedures for the relevant reporting
period, provides pediatric tertiary care services, has pediatric
intensive care services and provides neonatal special care; or
(i) is a regional perinatal center and has a cardiac intensive
care unit.

12 VAC 5-270-30. Accessibility; travel time; financial.

Surgical services should be available within a maximum
driving time, under normal conditions, of 45 30 minutes for
90% of the population of a planning district.

Surgical services should be accessible to all patients in need
of services without regard to their ability to pay or the payment
source.

Providers of surgical services serving rural areas should
facilitate the transport of patients residing in rural areas to
needed surgical services, directly or through coordinated
efforts with other organizations. Preference will be given in the
review of competing applications to applicants who can
demonstrate a history of commitment to the development of
transportation resources for rural populations.

12 VAC 5-270-40. Availability; need.
A. Need.

The combined number of inpatient and ambulatory surgical
operating rooms needed in a planning district will be
determined as follows:

1. CSUR = ORV/POP

Where CSUR is the current surgical use rate in a
planning district as calculated in the above formula;

ORV is the sum of total operating room visits (inpatient
and outpatient) in the planning district in the most recent
three consecutive years for which operating room
utilization data has been reported by the Virginia Center
for Health Statistics; and

POP is the sum of total population in the planning district
in the most recent three consecutive years for which
operating room utilization data has been reported by the
Virginia Center for Health Statistics, as found in the most
recent published projections of the Virginia Employment
Commission.

2. PORV = CSUR * PROPOP

Where PORV is the projected number of operating room
visits in the planning district three years from the current
year; and

PROPOP is the projected population of the planning
district three years from the current year as reported in
the most recent published projections of the Virginia
Econemic Employment Commission.

3. FORH = PORV * AHORV

Where FORH is future operating room hours needed in
the planning district three years from the current year;
and

AHORYV is the average hours per operating room visit in
the planning district for the most recent year for which
average hours per operating room visit as been
calculated from information collected by the Virginia
Department of Health.

4. FOR = FORH/1600

Where FOR is future operating rooms needed in the
planning district three years from the current year.

No additional operating rooms should be authorized for a
planning district if the number of existing or authorized
operating rooms in the planning district is greater than the
need for operating rooms identified using the above
methodology. New operating rooms may be authorized for a
planning district up to the net need identified by subtracting
the number of existing or authorized operating rooms in the
planning district from the future operating rooms needed in the
planning district, as identified using the above methodology.

Consideration will be given to the addition of operating rooms
by existing medical care facilities in planning districts with an
excess supply of operating rooms, based on the methodology
outlined above, when such addition can be justified on the
basis of facility-specific utilization or geographic remoteness
(driving time of 45 minutes or more, under normal conditions,
to alternative surgical facilities).

B. Relocation. Projects involving the relocation of existing
operating rooms within a planning district may be authorized
when it can be reasonably documented that such relocation
will: (i) improve the distribution of surgical services within a
planning district; or (ii) result in the provision of the same
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surgical services at a lower cost to surgical patients in the
planning district; or (iii) optimize the number of operations in
the planning district which are performed on an ambulatory
basis.

C. Ambulatory surgical facilities. Preference will be given to
the development of needed operating rooms in dedicated
ambulatory surgical facilities developed within general
hospitals or as freestanding centers owned and operated by
general hospitals.

12 VAC 5-280-10. Definitions.

The following words and terms; when used in this chapter;
shall have the following meanings; unless the context clearly
indicates otherwise.

"Department” means Virginia Department of Health.

"Donor organ/organ system" means an organ/organ system
retrieved from a cadaver or living donor, and processed under
appropriate rules and protocols, for the purpose of surgical
transplantation into a recipient selected in accordance with
established guidelines and protocols.

"Health care financing administration (HCFA) Medicare
requirements” means those clinical, certification and
administrative requirements and standards set by the HCFA of
the United State Department of Health and Human Services to
establish eligibility for Medicare program reimbursement.

"Minimum survival rates" means the lowest percentage of
those receiving transplants who survive at least one year or
for such other periods of times as specified by the department.
Minimum survival rates not specified in these standards shall
be established by the department as experience permits.

"Minimum utilization" means the number of transplants
expected to be performed annually. Minimum utilization
requirements not specified in these standards shall be
established by the department as experience permits.

"Organ/organ system" means any of the number of clinically
distinct components of the human body containing tissues
performing a function for which it is especially adapted.
Distinct organ/organ systems include, but are not limited to,
kidney, heart, heart/lung, liver, and pancreas.

"Organ transplantation" means a set of medical procedures
performed to remove surgically a defined diseased or
nonfunctioning organ/organ system from a patient and replace
it with a healthier functioning donor organ/organ system.

"Satellite clinic" means a scheduled program of outpatient
services for pre- or post-transplant patients, or both,
conducted at a site remote from the facility in which the organ
transplant surgical services are provided that allows patients
to obtain outpatient services associated with organ
transplantation closer to their city or county of residence.

12 VAC 5-280-30. Accessibility; travel time; access to
available organs.

A. Organ transplantation services, of any type, should be
accessible within two hours driving time, under normal
conditions, of 95% of Virginia's population.

B. Providers of organ transplantation services should
demonstrate to the satisfaction of the department that they
have clearly defined patient/organ recipient policies based
solely on medical criteria.

C. Providers of organ transplantation services should facilitate
access to pre- and post-transplantation services needed by
patients residing in distant locations by establishing part-time
satellite clinics.

12 VAC 5-280-70. Quality; minimum utilization; minimum
survival rate; service proficiency; staffing; systems
operations; support services.

A. 1. Proposals to establish, expand or replace organ
transplantation services should demonstrate that a
minimum number of transplants will be performed annually.
The minimum number required by organ system is:

Kidney 25
Heart 12
Heart/Lung 12
Liver 1220
Pancreas 12

2. Successful transplantation programs are expected to
perform substantially larger numbers of transplants
annually. Performance of minimum transplantation volumes
does not necessarily indicate a need for additional
transplantation capacity or programs.

3. Preference will be given to expansion of successful
existing services, either by enabling necessary increases in
the number of organ systems being transplanted or by
adding transplantation capability for additional organ
systems, rather than developing other programs that could
reduce average program volume.

B. 1. Facilities should demonstrate that they will achieve and
maintain minimum transplant patient survival rates.
Minimum one year survival rates, listed by organ system,
are:

Kidney 90-95%

Heart 70-80%
Heart/Lung (none set)
Liver 50-60%
Pancreas 80-90%

2. Survival rates beyond one year should be consistent with
the Health Care Financing Administration (HCFA) Medicare
program requirements, or with applicable professional
society recommended standards acceptable to the
department where there are no HCFA criteria.

C. Proposals to add additional organ transplantation services
should demonstrate at least two years successful experience
with all existing organ transplantation systems.

D. 1. All physicians that perform transplants should be board
certified by the appropriate professional examining board,
and should have a minimum of one year of formal training
and two years of experience in transplant surgery and
post-operative care.

2. Organ transplantation services should have a complete
team of surgical, medical and other specialists, with at least
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two years experience in the proposed organ transplantation
system.

E. 1. Providers of organ transplantation services should
document that they participate in a regional and national
organ donor network. The facility should have written
policies and procedures governing organ and tissue
procurement.

2. Providers of organ transplantation services should have
an ongoing approved medical education program.

3. Providers of organ transplantation services should collect
and submit to the department transplantation program
operating statistics, including patient and procedure
volumes, mortality data and program cost and charges.

F. Providers of organ transplantation services should
demonstrate that they have direct and immediate access to a
histocompatibility testing laboratory that meets the American
Society for Histocompatibility and Immunogenetics (ASHI)
standards.

12 VAC 5-290-10. Definitions.

The following words and terms; when used in this chapter;
shall have the following meanings; unless the context clearly
indicates otherwise:

"Acute psychiatric services" are inpatient psychiatric services
provided at the hospital level of care which have a reported
inpatient average length of stay of 90 days or less.

"Acute substance abuse treatment services" are inpatient
substance abuse treatment services provided at the hospital
level of care, exemplified by medical detoxification, treatment
of the medical and psychiatric complications of chemical
dependency, and continuous nursing services.

"Inpatient psychiatric services" are acute psychiatric services
provided through distinct inpatient units of medical care
facilities or through free-standing psychiatric hospitals.
Inpatient psychiatric beds are licensed by the Department of
Mental Health, Mental Retardation, and Substance Abuse
Services (DMHMRSAS). "Psychiatric services" are services
provided to individuals for the prevention, diagnosis,
treatment, and/or palliation of psychiatric disorders.

"Inpatient substance abuse treatment services" are substance
abuse treatment services provided through distinct inpatient
units of medical care facilities or through free-standing
inpatient substance abuse treatment facilities. Inpatient
substance abuse ftreatment beds are licensed by the
Department of Mental Health, Mental Retardation, and
Substance Abuse Services (DMHMRSAS).

"Intermediate care substance abuse treatment services" are
inpatient substance abuse treatment services provided at the
residential level of care, exemplified by sub-acute
(nonhospital) detoxification services and structured programs
of assessment, counseling, vocational rehabilitation, and
social rehabilitation.

"Long term psychiatric services" are inpatient psychiatric
services provided at the hospital level of care which have a
reported inpatient average length of stay in excess of 90 days.
These services have traditionally been provided in facilities

operated by the DMHMRSAS and, in that case, have not been
subject to certificate of public need requirements.

"Satellite clinic" means a scheduled program of outpatient
services for patients requiring psychiatric or substance abuse
treatment following discharge from an inpatient program
conducted at a site remote from the facility in which the
inpatient services are provided that allows patients to obtain
needed outpatient services for their psychiatric illness or
substance abuse, or both, closer to their city or county of
residence.

"Substance abuse treatment services" are services provided
to individuals for the prevention, diagnosis, treatment, and/or
palliation of chemical dependency, which may include
attendant medical and psychiatric complications of chemical
dependency.

12 VAC 5-290-30. Accessibility;
considerations.

travel time; financial

A. Acute psychiatric, acute substance abuse treatment, and
intermediate care substance abuse treatment services should
be available within a maximum driving time, under normal
conditions, of 60 minutes one-way for 95% of the population.

B. 1. Acute psychiatric, acute substance abuse treatment, and
intermediate care substance abuse treatment services
should be accessible to all patients in need of services
without regard to their ability to pay or the payment source.

2. Existing and proposed acute psychiatric, acute substance
abuse treatment, and intermediate care substance abuse
treatment service providers should have established plans
for the provision of services to indigent patients which
include, at a minimum: (i) the number of unreimbursed
patient days to be provided to indigent patients who are not
Medicaid recipients; (ii) the number of Medicaid-reimbursed
patient days to be provided (unless the existing or proposed
facility is ineligible for Medicaid participation); (iii) the
number of unreimbursed patient days to be provided to local
community services boards; and (iv) a description of the
methods to be utilized in implementing the indigent patient
service plan and assuring the provision of the projected
levels of unreimbursed and Medicaid-reimbursed patient
days. The definition of indigent person used in the indigent
patient service plan should be consistent with the definition
of charity care used by Virginia's Indigent Care Trust Fund.

3. Proposed acute psychiatric, acute substance abuse
treatment, and intermediate care substance abuse
treatment service providers should have formal agreements
with community services boards in their identified service
area which: (i) specify the number of charity care patient
days which will be provided to the community service board;
(i) provide adequate mechanisms for the community
services board to monitor compliance with charity care
provisions; and (iii) provide for effective discharge planning
for all patients (to include the return of patients to their place
of origin/home state if other than Virginia).

C. Providers of acute psychiatric, acute substance abuse
treatment, and intermediate care substance abuse treatment
services serving large geographic areas should establish

Virginia Register of Regulations

2244



Proposed Regulations

satellite outpatient facilities to improve patient access, where
appropriate and feasible.

12 VAC 5-300-30. Availability; need.

The establishment of new ICF/MR facilities should not be
authorized unless the following conditions are met:

1. Alternatives to the service proposed to be provided by the
new ICF/MR are not available in the area to be served by
the new facility;

2. There is a documented source of resident referrals for the
proposed new facility;

3. The applicant can identify the manner in which the
proposed new facility fits into the continuum of care for the
mentally retarded;

4. There are specificlocal—conditions—which distinct and

unique geographic, socioeconomic, cultural, transportation,
or other factors affecting access to care that require
development of a new ICF/MR;

5. Alternatives to the development of a new ICF/MR
consistent with the Medicaid waiver program have been
considered and can be reasonably discounted in evaluating
the need for the new facility.

6. The proposed new facility is consistent with the current
DMHMRSAS Comprehensive Plan and the mental
retardation service priorities for the catchment area
identified in the plan;

7. Ancillary and supportive services needed for the new
facility are available; and

8. Service alternatives for residents of the proposed new
facility who are ready for discharge from the ICF/MR setting
are available.

12 VAC 5-310-30. Accessibility;
considerations.

travel time; financial

A. Comprehensive inpatient rehabilitation services should be
available within a maximum driving time, under normal
conditions, of 60 minutes for 95% of the population.

B. Medical rehabilitation services should be accessible to all
patients in need of services without regard to their ability to

pay.

C. Providers of comprehensive medical rehabilitation services
should facilitate access to outpatient medical rehabilitation
services for discharged patients residing in remote or rural
areas, directly or through the establishment of referral
linkages with general hospitals or other appropriate
organizations.

12 VAC 5-320-50. Need for new service.

A. Preference will be given to proposals involving the
provision of full-body CT scanning rather than units which can
perform only CT head scans.

B. No CT service should be approved at a site which is within
30 minutes driving time of: (i) a COPN approved or exempted
CT service that is not yet operational; or (ii) an existing CT unit
that has performed fewer than 3,500 HECTs or 3,000

combined CT head and body scans during the relevant
reporting period.

C. A proposed new CT service may be approved if: (i) in the
case of a proposed stationary, hospital-based service, the
applicant provides diagnostic-specific hospital discharge data
for the relevant reporting period that is acceptable to the
department which demonstrates that the HECTs attributable
to the patient mix of the hospital where the proposed CT is to
be located equates to at least 3,500 HECTS; or (ii) in the case
of a proposed nonhospital-based service, the applicant
demonstrates that the number of outpatient studies performed
by other CT services on the applicant's patients during the
relevant reporting period is at least 3,500 HECTs or 3,000
combined CT head and body scans.

Consideration will be given to approval of CT services that
project fewer than 3,500 HECTs or 3,000 combined CT head
and body scans when such services are proposed for sites
located beyond 30 minutes driving time of any existing CT
facilities.

D. No new, nonhospital-based CT service or network may be
approved unless all existing CT services or networks in the
planning district, whether hospital-based, nonhospital-based,
mobile or fixed, performed an average of at least 5,000
HECTs or 4,500 combined CT head and body scans per
machine during the relevant reporting period.

12 VAC 5-320-150. Need for new service.

A. Preference will be given to applications which intend to
provide hospital-based MRI services.

B. No MRI service should be approved at a site which is within
45 minutes driving time of: (i) a COPN approved or exempted
MRI service that is not yet operational; or (ii) an existing MRI
service that has performed fewer than 3,500 MRI scans or at
least 3,000 MRI scans excluding those performed on behalf of
the applicant during the relevant reporting period.

Consideration will be given to approval of proposed MRI
services that project less than full utilization of MRI equipment
when such services are proposed for sites located beyond 45
minutes driving time of any existing MRI facilities.

12 VAC 5-320-430.
service.

Introduction of SPECT as a new

Any applicant establishing a specialized center, clinic, or
portion of a physician's office for the provision of SPECT or
introducing SPECT as a new service at an existing medical
care facility which has not previously provided nuclear
medicine imaging services should provide documentation
satisfactory to the department that it can achieve a minimum
utilization level of 650 SPECT scans in the first 12 months of
operation of the service, and 1,000 such procedures in the
second 12 months of services if the imaging unit would be a
single-head device; or that it can achieve a minimum
utilization level of 1,000 SPECT scans in the first 12 months of
operation of the service, 1,250 such procedures in the second
12 months of operation, and 1,500 such procedures in the
third 12 months of operation if the imaging unit would be a
multi-head device.
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Consideration will be given to the approval of proposed
nuclear medicine imaging services that project utilization
below that outlined in the preceding paragraph when such
services are proposed for sites located beyond 45 minutes
driving time of any existing nuclear medicine imaging facilities.

12 VAC  5-340-30.
considerations.

Accessibility; time; financial

A. 1. Radiation therapy services should be available within the
institution, on a regularly scheduled basis, for a minimum of
40 hours a week.

2. Convenient hours of operation should be provided for the
benefit of outpatients (early morning hours, lunch hours,
evening hours, weekends).

B. Radiation therapy services should be available within one
hour normal driving time, under normal conditions, for 95% of
the population.

C. Radiation therapy services should be accessible to all
patients in need of services without regard to their ability to
pay or the payment source.

D. Providers of radiation therapy services serving rural areas
should facilitate the transport of patients residing in rural areas
to needed radiation therapy services, directly or through
coordinated efforts with other organizations. Preference will be
given in the review of competing applications to applicants
who can demonstrate a history of commitment to the
development of transportation resources for rural populations.

12 VAC 5-360-30. Accessibility.

A. Travel time. Nursing home beds should be accessible
within a 45 minute driving time, under normal conditions, to
90% of all Virginians. Preference will be given in the review of
competing applications to proposed nursing home facilities
which substantively improve geographic access and reduce
travel time to nursing home services within a planning district.

B. Access to highway system. Nursing home facilities should
be linked by paved roads to a state or federal highway and
should be accessible by public transportation, when such
systems exist in an area. r—urban—areas—preference—will-be

C. Financial. Nursing home services should be accessible to
all persons in need of such services without regard to their
ability to pay or the payment source. Preference will be given
in the review of competing applications to proposed nursing
facilities which will be accessible to all persons in need of
such services without regard to their ability to pay or the
payment source and can demonstrate a record of such
accessibility.

D. Distribution of beds. Preference will be given in the review
of competing applications to proposals which correct any
maldistribution of beds within a planning district.

12 VAC 5-360-40. Availability.

A. Need for additional nursing home beds. No planning district
will be considered to have a need for additional nursing home

facility beds unless: (i) the bed need forecast for nursing home
beds in that planning district (see subsection C of this section)
exceeds the current inventory of nonfederal licensed and
authorized beds in that planning district; and (ii) the estimated
average annual occupancy of all existing nonfederal
Medicaid-certified nursing facility beds in the planning district
was at least 95% for the most recent three years for which
bed utilization has been reported to the department. (The bed
inventory and utilization of the Virginia Veterans Care Center
will be excluded from consideration in the determination of
nursing home facility bed need.)

No planning district will be considered to have a need for
additional nursing home beds if there are uncompleted
nursing facility beds authorized for the planning district that
will be Medicaid-certified beds.

B. Expansion of existing nursing facilities. Proposals for the
expansion of existing nursing facilities should not be approved
unless the facility has operated for at least three years and
average annual occupancy of the facility's existing beds was
at least 95% in the most recent year for which bed utilization
has been reported to the department.

Exceptions to this standard will be considered for facilities that
have operated at less than 95% average annual occupancy in
the most recent year for which bed utilization has been
reported to the department when the facility can demonstrate
that it has a rehabilitative or other specialized care focus
which results in a relatively short average length of stay and,
consequently, cannot achieve an average annual occupancy
rate of 95%.

Preference will be given in the review of competing
applications to proposals which involve the expansion of
freestanding nursing home facilities of 60 or fewer beds when
such facilities can demonstrate substantial compliance with
the standards of the State Medical Facilities Plan.

In a case where no competing applicant is a freestanding
nursing home facility with 60 or fewer beds or where
freestanding nursing homes of 60 or fewer and 61 to 90 beds
are competing, preference will also be given in the review of
competing applications to proposals which involve the
expansion of freestanding nursing home facilities of 90 or
fewer beds when such facilities can demonstrate substantial
compliance with the standards of the State Medical Facilities
Plan.

C. Bed need forecasting method. The number of nursing
home facility beds forecast to be needed in a given planning
district will be computed as follows:

PDBN = (UR64 * PP64) + (UR69 * PP69) + (UR74 * PP74)
+ (UR79 * PP79) + (UR84 * PP84) + (UR85+ * PP85+)

where:
PDBN = Planning district bed need.

UR64 = The nursing home bed use rate of the population
aged 0 to 64 in the planning district as determined in the
most recent nursing home patient origin study authorized by
the department.
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PP64 = The population aged 0 to 64 projected for the
planning district three years from the current year as most
recently published by the Virginia Employment Commission.

UR69 = The nursing home bed use rate of the population
aged 65 to 69 in the planning district as determined in the
most recent nursing home patient origin study authorized by
the department.

PP69 = The population aged 65 to 69 projected for the
planning district three years from the current year as most
recently published by the Virginia Employment Commission.

UR74 = The nursing home bed use rate of the population
aged 70 to 74 in the planning district as determined in the
most recent nursing home patient origin study authorized by
the department.

PP74 = The population aged 70 to 74 projected for the
planning district three years from the current year as most
recently published by the Virginia Employment Commission.

UR79 = The nursing home bed use rate of the population
aged 75 to 79 in the planning district as determined in the
most recent nursing home patient origin study authorized by
the department.

PP79 = The population aged 75 to 79 projected for the
planning district three years from the current year as most
recently published by the Virginia Employment Commission.

UR84 = The nursing home bed use rate of the population
aged 80 to 84 in the planning district as determined in the
most recent nursing home patient origin study authorized by
the department.

PP84 = The population aged 80 to 84 projected for the
planning district three years from the current year as most
recently published by the Virginia Employment Commission.

UR85+ = The nursing home bed use rate of the population
aged 85 and older in the planning district as determined in
the most recent nursing home patient origin study
authorized by the department.

PP85+ = The population aged 85 and older projected for the
planning district three years from the current year as most
recently published by the Virginia Employment Commission.

Planning district bed need forecasts will be rounded as
follows:

Planning District Bed Need
(from above method) Rounded Bed Need

1-29 0

30-44 30
45 - 84 60
85 - 104 90
105 - 184 120
185+ 240

except in the case of a planning district which has two or more
nursing facilities, has had an average annual occupancy rate
of nursing home facility beds in excess of 95% for the most
recent three years for which bed utilization has been reported
to the department, and has a forecasted bed need of 15 to 29

beds. In such a case, the bed need for this planning district
will be rounded to 30.

D. Minimum size of new nursing home facilities. No new
freestanding nursing home facilities of less than 120 beds
should be authorized. Consideration will be given to the
authorization of new freestanding facilities with fewer than 120
nursing home facility beds when these-beds such facilities are
combined—with—adult—careresidence—facilities proposed for
development in a rural area and can be justified on the basis
of a lack of local demand for a larger facility and a
maldistribution of nursing home facility beds within the
planning district.

E. Continuing Care Retirement Communities. Proposals for
the development of new nursing home facilities or the
expansion of existing facilities by Continuing Care Retirement
Communities will be considered in accordance with the
following standards:

1. The total number of new or additional beds plus any
existing nursing home facility beds operated by the
continuing care provider does not exceed 20% of the
continuing care provider's total existing or planned
independent living and adult care residence population;

2. The proposed beds are necessary to meet existing or
reasonably anticipated obligations to provide care to
present or prospective residents of the continuing care
facility pursuant to continuing care contracts meeting the
requirements of § 38.2-4905 of the Code of Virginia;

3. The applicant agrees in writing not to seek certification for
the use of such new or additional beds by persons eligible
to receive medical assistance services pursuant to Title XIX
of the United States Social Security Act;

4. The applicant agrees in writing to obtain, prior to
admission of every resident of the Continuing Care
Retirement Community, the resident's written
acknowledgement that the provider does not serve
recipients of medical assistance services and that, in the
event such resident becomes a medical assistance services
recipient who is eligible for nursing facility placement, such
resident shall not be eligible for placement in the provider's
nursing facility unit;

5. The applicant agrees in writing that only continuing care
contract holders who have resided in the Continuing Care
Retirement Community as independent living residents or
adult care residents and are holders of standard continuing
care contracts will be admitted to the nursing home facility
beds after the first three years of operation.

VA.R. Doc. No. R01-1; Filed May 1, 2002, 11:48 a.m.

* *

TITLE 14. INSURANCE

STATE CORPORATION COMMISSION

REGISTRAR'S NOTICE: The State Corporation Commission
is exempt from the Administrative Process Act in accordance
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with § 2.2-4002 A 2 of the Code of Virginia, which exempts
courts, any agency of the Supreme Court, and any agency
which by the Constitution is expressly granted any of the
powers of a court of record.

Title of Regulation: 14 VAC 5-140. Rules Governing the
Implementation of the Individual Accident and Sickness
Insurance Minimum Standards Act (INS-2002-00060)
(amending 14 VAC 5-140-20, 14 VAC 5-140-30,
14 VAC 5-140-40, 14 VAC 5-140-50, 14 VAC 5-140-60,
14 VAC 5-140-70, 14 VAC 5-140-80, and 14 VAC 5-140-90).

Statutory Authority: 88 12.1-13 and 38.2-223 of the Code of
Virginia.

Public Hearing Date: N/A--Public comments may be submitted
until May 30, 2002.

Agency Contact: Althelia Battle, Principal Insurance Market
Examiner, Bureau of Insurance, P.O. Box 1157, Richmond,
VA 23218, telephone (804) 371-9154, FAX (804) 371-9944,
toll-free 1-800-552-7945, or e-mail abattle@scc.state.va.us.

Summary:

The proposed revisions define and clarify what is necessary
for coverage to be considered "limited benefit health
insurance coverage" under this chapter, specifically
14 VAC 5-140-70 H. Other provisions are amended to
provide consistency with revised 14 VAC 5-140-70 H.
Finally, a number of nonsubstantive cleanup changes are
being made.

AT RICHMOND, APRIL 29, 2002
COMMONWEALTH OF VIRGINIA
At the relation of the
STATE CORPORATION COMMISSION
CASE NO. INS-2002-00060

Ex Parte: In the matter of
Adopting Revisions to the Rules
Governing the Implementation of
the Individual Accident and
Sickness Insurance Minimum
Standards Act

ORDER TO TAKE NOTICE

WHEREAS, § 12.1-13 of the Code of Virginia provides that
the Commission shall have the power to promulgate rules and
regulations in the enforcement and administration of all laws
within its jurisdiction, and 8§ 38.2-223 of the Code of Virginia
provides that the Commission may issue any rules and
regulations necessary or appropriate for the administration
and enforcement of Title 38.2 of the Code of Virginia;

WHEREAS, the rules and regulations issued by the
Commission pursuant to § 38.2-223 of the Code of Virginia
are set forth in Title 14 of the Virginia Administrative Code;

WHEREAS, pursuant to 5 VAC 5-20-100, an application was
filed with the Commission on March 8, 2002, by Stephen D.
Rosenthal, Esquire, which proposed revisions to Chapter 140
of Title 14 of the Virginia Administrative Code entitled "Rules

Governing the Implementation of the Individual Accident and
Sickness Insurance Minimum Standards Act," which amend
the rules at 14 VAC 5-140-20, 14 VAC 5-140-30,
14 VAC 5-140-40, 14 VAC 5-140-50, 14 VAC 5-140-60,
14 VAC 5-140-70, 14 VAC 5-140-80, and 14 VAC 5-140-90;

WHEREAS, the proposed revisions define and clarify what is
necessary for coverage to be considered "limited benefit
health insurance coverage";

WHEREAS, the proposed revisions also include certain
nonsubstantive "clean up" changes to the aforementioned
Rules;

WHEREAS, the Bureau of Insurance has no objection to the
proposed revisions; and

WHEREAS, the Commission is of the opinion that the
proposed revisions should be considered for adoption with a
proposed effective date of July 1, 2002;

THEREFORE, IT IS ORDERED THAT:

(1) The proposed revisions to the "Rules Governing the
Implementation of the Individual Accident and Sickness
Insurance Minimum Standards Act," which amend the rules at
14 VAC 5-140-20, 14 VAC 5-140-30, 14 VAC 5-140-40,
14 VAC 5-140-50, 14 VAC 5-140-60, 14 VAC 5-140-70,
14 VAC 5-140-80, and 14 VAC 5-140-90 be attached hereto
and made a part hereof;

(2) All interested persons who desire to comment in support of
or in opposition to, or to request a hearing to oppose the
adoption of, the proposed revisions shall file such comments
or hearing request on or before May 30, 2002, in writing with
the Clerk of the Commission, Document Control Center, P.O.
Box 2118, Richmond, Virginia 23218 and shall refer to Case
No. INS-2002-00060;

(3) If no written request for a hearing on the proposed
revisions is filed on or before May 30, 2002, the Commission,
upon consideration of any comments submitted in support of
or in opposition to the proposed revisions, may adopt the
revisions proposed by the Bureau of Insurance;

(4) AN ATTESTED COPY hereof, together with a copy of the
proposed revisions, shall be sent by the Clerk of the
Commission to Stephen D. Rosenthal, Esquire, Troutman
Sanders Mays & Valentine LLP, P.O. Box 1122, Richmond,
Virginia 23218-1122; and to the Bureau of Insurance in care of
Deputy Commissioner Gerald A. Milsky, who forthwith shall
give further notice of the proposed adoption of the revisions to
the rules by mailing a copy of this Order, together with a draft
of the proposed revisions, to all insurers and health services
plans licensed to write accident and sickness insurance in the
Commonwealth of Virginia; and by forwarding a copy of this
Order, together with a draft of the proposed revisions, to the
Virginia Registrar of Regulations for appropriate publication in
the Virginia Register of Regulations; and

(5) The Bureau of Insurance shall file with the Clerk of the
Commission an affidavit of compliance with the notice
requirements of paragraph (4) above.
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14 VAC 5-140-20. Effective—date—and—other—provisions

Compliance with chapter.

enJandary-1-1989.

B- A. No new policy form shall be approved en—er—after
Januarny-1-1989; unless it complies with this chapter.

- B. No policy form shall be delivered or issued for delivery in

this State-on-er-afterJanuary-1.-1989. Commonwealth unless

it complies with this chapter.
14 VAC 5-140-30. Scope.

This chapter (14 VAC 5-140-10—et-seg:) shall apply to all
individual accident and sickness insurance policies delivered
or issued for delivery in this Commonwealth except it shall not
apply to Medicare supplement, long-term care, and specified
disease policies.

Except as otherwise provided, nothing contained in this
chapter shall be construed to relieve an insurer of complying
with the statutory requirements set forth in Title 38.2 of the
Code of Virginia.

14 VAC 5-140-40. Policy definitions.

Except as otherwise provided hereafter in this chapter, no
individual accident or sickness insurance policy delivered or
issued for delivery to any person in this Commonwealth shall
contain definitions respecting the matters set forth below
unless such definitions comply with the requirements of this
section.

"Accident," "accidental injury," or "accidental means" shall be
defined to employ "result" language and shall not include
words which establish an accidental means test or use words
such as "external, violent, visible wounds" or similar words of
description or characterization.

The definition shall not be more restrictive than the following:
injury or injuries, for which benefits are provided, means
accidental bodily injury sustained by the insured person which
are the direct result of an accident, independent of disease or
bodily infirmity or any other cause, and which occur while the
insurance is in force.

Such definition may provide that injuries shall not include:

1. Injuries for which benefits are provided under any
workmen's workers' compensation, employer's liability or
similar law, motor vehicle no-fault plan, unless prohibited by
law; or

2. Injuries incurred while the insured person is engaged in
any activity pertaining to any trade, business, employment,
or occupation for wage or profit.

"Convalescent nursing home," "extended care facility," or
"skilled nursing facility" shall be defined in relation to its status,
facilities, and available services.

1. A definition of such home or facility shall not be more
restrictive than one requiring that it:

a. Be operated pursuant to law;

b. Be approved for payment of Medicare benefits or be
qualified to receive such approval, if so requested;

c. Be primarily engaged in providing, in addition to room
and board accommodations, skilled nursing care under
the supervision of a duly licensed physician;

d. Provide continuous 24 hours a day nursing service by
or under the supervision of a registered graduate
professional nurse (R.N.); and

e. Maintain a daily medical record of each patient.

2. The definition of such home or facility may provide that
such term shall not include:

a. Any home, facility or part thereof used primarily for rest;

b. A home or facility for the aged or for the care of drug
addicts or alcoholics; or

c. A home or facility primarily used for the care and
treatment of mental diseases, or disorders, or custodial or
educational care.

"Guaranteed renewable" as used in a renewability provision,
shall not be defined more restrictively, except as provided in
the definition of "non-cancellable"” or "non-cancellable and
guaranteed renewable,” than one providing the insured the
right to continue the policy in force by the timely payment of
premiums until the age of 65 or until eligibility for Medicare.
During this period the insurer has no right to make unilaterally
any change in any provision of the policy while the policy is in
force, except that the insurer may make changes in premium
rates by class. Class should be defined by age, sex,
occupation, or other broad categories in order to eliminate any
possibilities of individual discrimination. Any accident and
sickness policy, however, which provides for periodic
payments, weekly or monthly, for a specified period during the
continuance of disability resulting from accident or sickness
may provide that the insured has the right to continue the
policy only to age 60 if, at age sixty 60, the insured has the
right to continue the policy in force at least to age 65 while
actively and regularly employed.

"Hospital" may be defined in relation to its status, facilities and
available services or to reflect its accreditation by the Joint
Commission on Accreditation of Hospitals.

1. The definition of the term "hospital" shall not be more
restrictive than one requiring that the hospital:

a. Be an institution operated pursuant to law;

b. Be primarily and continuously engaged in providing or
operating, either on its premises or in facilities available to
the hospital on a prearranged basis and under the
supervision of a staff of duly licensed physicians, medical,
diagnostic and major surgical facilities for the medical
care and treatment of sick or injured persons on an
inpatient basis for which a charge is made; and

c. Provide 24 hours a day nursing service by or under the
supervision of a registered graduate professional nurses
nurse (RN-s R.N.).

2. The definition of the term "hospital" may state that such
term shall not include:
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a. Convalescent homes, convalescent,
facilities;

rest, nursing

b. Facilities primarily affording custodial, educational or
rehabilitory care;

c. Facilities for the aged, drug addicts or alcoholics
subject to the requirements of § 38-2-3412 38.2-3412.1 of
the Code of Virginia; or

d. Any military or veterans hospital or soldiers home or
any hospital contracted for or operated by any national
government or agency thereof, except as provided in
14 VAC 5-140-60 E, for the treatment of members or
ex-members of the armed forces, except for services
rendered on an emergency basis where a legal liability
exists for charges made to the individual for such
services.

"Medical necessity," or words of similar meaning, shall not be
defined more restrictively than all services rendered to an
insured that are required by his medical condition in
accordance with generally accepted principles of good
medical practice, which are performed in the least costly
setting and not only for the convenience of the patient or his
physician.

"Medicare" shall be defined in any hospital, surgical or medical
expense policy which relates its coverage to eligibility for
Medicare or Medicare benefits. Medicare may be substantially
defined as “the "Health Insurance for the Aged Act," Title XVIII
of the Social Security Amendments of 1965 (42 USC § 1395
et seq.) or “Title I, Part + 1 of the Public Laws 89-97, as
enacted by the Eighty-Ninth Congress of the United States of
America and popularly known as the "Health Insurance for the
Aged Act," (42 USC 8§ 1395 et seq.), or words of similar
import.

"Mental or nervous disorders” shall not be defined more

restrictively than a  definition including  neurosis,
psychoneurosis, psychopathy, psychosis, or mental or
emotional disease or disorder of any kind including

physiological and psychological dependence on alcohol and
drugs subject to § 38.2-3412 38.2-3412.1 of the Code of
Virginia.

"Non-cancellable,” or "non-cancellable and guaranteed
renewable," as used in a renewability provision, shall not be
defined more restrictively than one providing the insured the
right to continue the policy in force by the timely payment of
premiums set forth in the policy until the age of 65 or until
eligibility for Medicare. During this period the insurer has no
right to make unilaterally any change in any provision of the
policy while the policy is in force. Any accident and sickness
policy, however, which provides for periodic payments, weekly
or monthly, for a specified period during the continuance of
disability resulting from accident or sickness may provide that
the insured has the right to continue the policy only to age 60,
if at age 60, the insured has the right to continue the policy in
force at least to age 65 while actively er and regularly
employed.

"Nurses Nurse" may be defined so that the description of
nurse is restricted to a type of nurse, such as registered
graduate professional nurse (R.N.), a licensed practical nurse

(L.P.N.), or a licensed vocational nurse (L.V.N.). If the words
"nurse," "trained nurse" or "registered nurse" are used without
specific description as to type, then the use of such terms
requires the insurer to recognize the services of any individual
who qualifies under such terminology in accordance with the
applicable statutes or administrative rules of the licensing or
registry board of this Commonwealth.

"One period of confinement” means consecutive days of
in-hospital service received as an inpatient, or successive
confinements when discharge from and readmission to the
hospital occurs within a period of not more than 90 days or
three times the maximum number of days of in-hospital
coverage provided by the policy to a maximum of 180 days.

"Partial disability" shall be defined in relation to the individual's
inability to perform one or more but not all of the "major,"
"important,” or "essential" duties of employment or occupation
or may be related to a "percentage" of time worked or to a
"specified number of hours" or to "compensation." Where a
policy provides total disability benefits and partial disability
benefits, only one elimination period may be required.

"Physician" may be defined by including words such as "duly
qualified physician" or "duly licensed physician.”

"Preexisting condition," except as defined in 8§ 38.2-3432.3
and 38.2-3514.1 of the Code of Virginia, shall not be defined
to be more restrictive than the following:

1. The existence of symptoms whieh that would cause an
ordinarily prudent person to seek diagnosis, care or
treatment within a two{2)-year period preceding the effective
date of the coverage of the insured person; or

2. A condition for which medical advice or treatment was
recommended by a physician or received from a physician
within a two{2)-year period preceding the effective date of
the coverage of the insured person.

"Residual disability" shall be defined in relation to the
individual's reduction in earnings and may be related either to
the inability to perform some part of the "major," "important,”
or "essential" duties of employment or occupation, or to the
inability to perform all usual business duties for as long as is
usually required. A policy which provides for residual disability
benefits may require a qualification period, during which the
insured must be continuously; and totally disabled before
residual disability benefits are payable. The qualification
period for residual benefits may be longer than the elimination
period for total disability. In lieu of the term "residual disability,"
the insurer may use "proportionate disability" or other term of
similar import whieh that in the opinion of the commission
adequately and fairly describes the benefit.

"Sickness" shall not be defined to be more restrictive than the
following:

Sickness means sickness or disease of an insured person,
which manifests itself after the effective date of insurance
and while the insurance is in force. A definition of sickness
may provide for a probationary period, which will shall not
exceed 30 days from the effective date of the coverage of
the insured person. The definition may be further modified
to exclude sickness or disease for which benefits are
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provided under any werkmen's workers' compensation,
occupational disease, employer's liability or similar law.

"Total disability" means:

1. A general description of total disability eannet shall not be
more restrictive than one requiring the individual to be
totally disabled from engaging in an employment or
occupation for which he is or becomes qualified by reason
of education, training or experience and not in fact engaged
in any employment or occupation for wage or profit.

2. Total disability may be defined in relation to the inability
of the person to perform duties but may not be based solely
upon an individual's inability to: (i) perform "any occupation
whatsoever," "any occupational duty," or "any and every
duty of his occupation”; or (i) ergaged engage in any
training or rehabilitation program.

3. An insurer may specify the requirement of the complete
inability of the person to perform all of the substantial and
material duties of his regular occupation or words of similar
import. An insurer may require care by a physician (other
than the insured or a member of the insured's immediate
family).

14 VAC 5-140-50. General policy requirements.

A. A "non-cancellable,” "guaranteed renewable,” or
"non-cancellable and guaranteed renewable" policy shall not
provide for termination of coverage of the spouse solely
because of the occurrence of an event specified for
termination of coverage of the insured, other than nonpayment
of premium. The policy shall provide that in the event of the
insured's death, the spouse of the insured, if covered under
the policy, shall become the insured.

B. The renewability provisions designated "non-cancellable,”
"guaranteed renewable" or "non-cancellable and guaranteed
renewable" shall not be used without further explanatory
language in accordance with the disclosure requirements of
14 VAC 5-140-80 A 1.

C. In a family policy covering both husband and wife, the age
of the younger spouse must shall be used as the basis for
meeting the age and durational duration requirements of the
definitions of "non-cancellable” or "guaranteed renewable.”
This requirement, however, shall not prevent termination of
coverage of the older spouse upon attainment of the stated
age limit (e.g., age 65) so long as the policy may be continued
in force as to the younger spouse, to the age or for the

durational-period-as duration specified in said the definition.

D. When accidental death and dismemberment coverage is
part of the insurance coverage offered under the contract, the
insured shall have the option to include all insureds under
such coverage and not just the principal insured.

E. If a policy contains a status type military service exclusion
or a provision which suspends coverage during military
service, the policy shall provide, upon receipt of written notice
of military service, for refund of premiums as applicable to
such person on a pro rata basis.

F. In the event the insurer cancels or refuses to renew
coverage, policies providing pregnancy benefits shall provide

for an extension of benefits as to pregnancy commencing
while the policy is in force and for which benefits would have
been payable had the policy remained in force.

G. Policies providing convalescent or extended care benefits
following hospitalization shall not condition such benefits upon
admission to the convalescent or extended care facility within
a period of less than 14 days after discharge from the hospital.

H. Any policy providing coverage for the recipient in a
transplant operation shall also provide reimbursement of any
medical expenses of a live donor to the extent that benefits
remain and are available under the recipient's policy, after
benefits for the recipient's own expenses have been paid.

I. A policy may contain a provision relating to recurrent
disabilities; provided, however, that no such provision shall
specify that a recurrent disability be separated by a period
greater than six months.

J. Accidental death and dismemberment benefits shall be
payable if the loss occurs within 90 days from the date of the
accident, irrespective of total disability, or occurs within one
year from the date of the accident and during a period of
continuous total disability resulting from the accident and
commencing within 30 days of the date of the accident.
Disability income benefits, if provided, shall not require the
loss to commence less than 30 days after the date of the
accident, nor shall any policy which the insurer cancels or
refuses to renew require that it be in force at the time disability
commences if the accident occurred while the policy was in
force.

K. Specific dismemberment benefits shall not be in lieu of
other benefits unless the specific benefit equals or exceeds
the other benefits.

L. Termination of the policy shall be without prejudice to any
continuous loss which commenced while the policy was in
force, but the extension of benefits beyond the period the
policy was in force may be predicated upon the continuous
total disability of the insured, limited to the duration of the
policy benefit period, if any, or payment of the maximum
benefits.

14 VAC 5-140-60. Prohibited policy provisions.

A. Except as provided in the definition of sickness in
{14 VAC 5-140-40), no policy shall contain provisions
establishing a probationary or waiting period during which no
coverage is provided under the policy subject to the further
exception that a policy may specify a probationary or waiting
period not to exceed six months for specified diseases or
conditions and losses resulting therefrom for hernia, disorder
of reproduction organs, varicose veins, adenoids, appendix
and tonsils. However, the permissible six months exception
shall not be applicable where such specified diseases or
conditions are treated on an emergency basis. Accident
policies shall not contain probationary or waiting periods.

B. No policy or rider for additional coverage may be issued as
a dividend unless an equivalent cash payment is offered to the
policyholder as an alternative to such dividend policy or rider.
No such dividend policy or rider shall be issued for an initial
term of less than six months.
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The initial renewal subsequent to the issuance of any policy or
rider as a dividend shall clearly disclose that the policyholder
is renewing the coverage that was provided as a dividend for
the previous term and that such renewal is optional with the
policyholder.

C. No policy shall exclude coverage for a loss due to a
preexisting condition for a period greater than 12 months
following policy issue where the application for such insurance
does not seek disclosure of prior illness, disease or physical
conditions or prior medical care and treatment and such
preexisting condition is not specifically excluded by the terms
of the policy.

D. A disability income protection policy may contain a "return
of premium" or "cash value benefit" so long as:

1. Such return of premium or cash value benefit is not
reduced by an amount greater than the aggregate of any
claims paid under the policy; and

2. The insurer demonstrates that the reserve basis for such
policies the policy is adequate.

No other policy shall provide a return of premium or cash
value benefit, except return of unearned premium upon
termination or suspension of coverage, retroactive waiver of
premium paid during disability, payment of dividends on
participating policies, or experience rating refunds.

E. Policies providing hospital confinement indemnity coverage
shall not contain provisions excluding coverage because of
confinement in a hospital operated by the federal government.

F. No policy shall limit or exclude coverage by type of illness,
accident, treatment or medical condition, except as follows:

1. Preexisting conditions or diseases, except for congenital
anomalies of a covered dependent child;

2. Mental or emotional disorders, alcoholism and drug
addiction, subject to § 38-2-3412 38.2-3412.1 of the Code of
Virginia;

3. Pregnancy, except for complications of pregnancy, other
than for policies defined in 14 VAC 5-140-70 F and G;

4. lliness, treatment or medical condition arising out of:

a. War or act of war (whether declared or undeclared);
participation in a felony, riot or insurrections; service in

the armed forces or auxiliary units auxitiaryrthereto;

b. Suicide (sane or insane), attempted suicide or
intentionally self-inflicted injury;

c. Aviation;

d. With respect to short-term nonrenewable policies,
interscholastic sports;

5. Cosmetic surgery, except that "cosmetic surgery" shall
not include reconstructive surgery when such service is
incidental to or follows surgery resulting from trauma,
infection or other diseases of the involved part, and
reconstructive surgery because of congenital disease or
anomaly of a covered dependent child which has resulted in
a functional defect;

6. Foot care in connection with corns, calluses, flat feet,
fallen arches, weak feet, chronic foot strain, or symptomatic
complaints of the feet;

7. Care in connection with the detection and correction by
manual or mechanical means of structural imbalance,
distortion, or subluxation in the human body for purposes of
removing nerve interference and the effects thereof, where
such interference is the result of or related to distortion,
misalignment or subluxation of, or in the vertebral column;

8. Treatment provided in a government hospital; benefits
provided under Medicare or other governmental program
(except Medicaid), any state or federal werkmenr's workers'
compensation, employer's liability or occupational disease
law, or any motor vehicle no-fault law; services rendered by
employees of hospitals, laboratories or other institutions;
services performed by a member of the covered person's
immediate family and services for which no charge is
normally made in the absence of insurance;

9. Dental care or treatment;

10. Eyeglasses, hearing aids and examination for the
prescription or fitting thereof;

11. Rest cures, custodial care, transportation and routine
physical examinations;

12. Territorial limitations;
13. Services or care not medically necessarys-;

14. Limited benefit health insurance coverage as approved
by the commission and in accordance with
14 VAC 5-140-70 H (j).

G. Other provisions of this chapter shall not impair or limit the
use of waivers to exclude, limit or reduce coverage or benefits
for specifically named or described preexisting diseases,
physical condition or extra hazardous activity. Where waivers
are required as a condition of issuance, renewal or
reinstatement, signed acceptance by the insured is required
unless on initial issuance the full text of the waiver is
contained either on the first page or specification page of the
policy or unless notice of the waiver appears on the first page
or specification page of the policy.

H. Policy provisions precluded in this section shall not be
construed as a limitation on the authority of the commission to
disapprove other policy provisions in accordance with
§ 38.2-3518 of the Code of Virginia whieh that, in the opinion
of the commission, are unjust, unfair, or unfairly discriminatory
to the policyholder, beneficiary, or any person insured under
the policy.

I. Except as provided in provisions pertaining to "preexisting
conditions" in 14 VAC 5-140-40 F, no policy shall exclude
coverage for an illness or sickness whieh that manifests itself

{makes-itselkrown) prior to the effective date of the policy.

14 VAC 5-140-70. Accident
standards for benefits.

and sickness minimum

A. The following minimum standards for benefits are
prescribed for the categories of coverage noted in the
follewing subsections B through G of this section. No
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individual policy of accident and sickness insurance shall be
delivered or issued for delivery in this Commonwealth which
does not meet the required minimum standards for the
specified categories unless the commission finds that sueh
policies the policy or eentracts—are contract is approvable as
limited benefit health insurance.

Nothing in this section shall preclude the issuance of any
policy or contract combining two or more categories of
coverage set forth in §8 38.2-3519 A and 38.2-3519 B of the
Code of Virginia.

B. Basic hospital expense coverage. "Basic hospital expense
coverage" is a policy of accident and sickness insurance
which provides coverage for a period of not less than 31 days
during any continuous hospital confinement for each person
insured under the policy, for expenses incurred for the
necessary treatment and services rendered as a result of
accident or sickness for at least the following:

1. Daily hospital room and board in an amount not less than
the lesser of: (i) 80% of the charges for semi-private room
accommodations; or (ii) $60 per day;

2. Miscellaneous hospital services for expenses incurred for
the charges made by the hospital for services and supplies
which are customarily rendered by the hospital and
provided for use only during any one period of confinement
in an amount not less than either: (i) 80% of the charges
incurred up to at least $2,000; or (i) 10 times the daily
hospital room and board benefits; and

3. Hospital outpatient services consisting of: (i) hospital
services on the day surgery is performed; (ii) hospital
services rendered within 72 hours after accidental injury, in
an amount not less than $100; and (iii) X-ray and laboratory
tests to the extent that benefits for such services would
have been provided to an extent not less than $200 if
rendered to an inpatient of the hospital.

4. Benefits provided under subdivisions 1 and 2 er-B-abeve;
of this subsection may be provided subject to a combined
deductible amount not in excess of $200.

C. Basic Medical-Surgical Expense Coverage. "Basic
medical-surgical expense coverage" is a policy of accident
and sickness insurance which provides coverage for each
person insured under the policy for the expenses incurred for
the necessary services rendered by a physician for treatment
of an injury or sickness for at least the following:

1. Surgical services:

a. In amounts not less than those provided on a fee
schedule based on the relative values contained in the
State of New York certified surgical fee schedule, or the
1964 California Relative Value Schedule or other
acceptable relative value scale of surgical procedures, up
to a maximum of at least $1,000 for any one procedure;
or

b. Not less than 80% of the reasonable charges.

2. Anesthesia services, consisting of administration of
necessary general anesthesia and related procedures in
connection with covered surgical service rendered by a

physician other than the physician (or his assistant)
performing the surgical sersices service:

a. In an amount not less than 80% of the reasonable
charges; or

b. 15% of the surgical service benefit.

3. In-hospital medical services, consisting of physician
services rendered to a person who is a bed patient in a
hospital for treatment of sickness or injury other than that for
which surgical care is required, in an amount not less than:
(i) 80% of the reasonable charges; or (ii) $10 per day for not
less than 31 days during the period of confinement.

D. Hospital confinement indemnity coverage. "Hospital
confinement indemnity coverage” is a policy of accident and
sickness insurance which provides daily benefits for hospital
confinement on an indemnity basis in an amount not less than
$30 per day and not less than 31 days during any one period
of confinement for each person insured under the policy.

E. Major medical expense coverage. "Major medical expense
coverage" is an accident and sickness insurance policy which
provides hospital, medical, and surgical expense coverage, to
an aggregate maximum of not less than $25,000; copayment
by the covered person not to exceed 25% of covered charges;
a deductible stated on a per person, per family, per illness, per
benefit period, or per year basis, or a combination of such
bases not to exceed 5% of the aggregate maximum limit
under the policy, unless the policy is written to complement
underlying hospital and medical insurance, in which case such
deductible may be increased by the amount of the benefits
provided by such underlying insurance, for each covered
person for at least:

1. Daily hospital room and board expenses, prior to
application of the copayment percentage, for not less than
$100 daily (or in lieu thereof the average daily cost of the
semi-private room rate in the area where the insured
resides) for a period of not less than 60 days during
continuous hospital confinement;

2. Miscellaneous hospital services, prior to application of the
copayment percentage, for an aggregate maximum of not
less than $3,000 or 15 times the daily room and board rate
if specified in dollar amounts;

3. Surgical services, prior to application of the copayment
percentage to a maximum of not less than $1,200 for the
most severe operation with the amounts provided for other
operations reasonably related to such maximum amount;

4. Anesthesia services, prior to application of the
copayment percentage, for a maximum of not less than
15% of the covered surgical fees or, alternatively, if the
surgical schedule is based on relative values, not less than
the amount provided therein for anesthesia services at the
same unit value as used for the surgical schedule;

5. In-hospital medical services, prior to application of the
copayment percentage, consisting of physician services
rendered to a person who is a bed patient in a hospital for
treatment of sickness or injury other than that for which
surgical care is required,;
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6. Out-of-hospital care, prior to application of the copayment a loss of income resulting from sickness, injury, or a
percentage, consisting of physicians' services rendered on  combination thereof which:

an ambulatory basis where coverage is not provided
elsewhere in the policy for diagnosis and treatment of
sickness or injury, and diagnostic x-ray, laboratory services,
radiation therapy, and hemodialysis ordered by a physician;
and

7. Not fewer than three of the following additional benefits,
prior to application of the copayment percentage, or an
aggregate maximum of such covered charges of not less
than $2,000:

a. In-hospital private duty graduate registered graduate
professional nurse services.

b. Convalescent nursing home care.

c. Diagnosis and treatment by a radiologist or
physiotherapist.

d. Rental of special medical equipment, as defined by the
insurer in the policy.

e. Artificial limbs or eyes, casts, splints, trusses or braces.
f. Out-of-hospital prescription drugs and medications.

g. Treatment for functional nervous disorders, and mental
and emotional disorders unless required by § 38.2-3412
38.2-3412.1 of the Code of Virginia.

F. Disability income protection coverage. "Disability income
protection coverage" is a policy which provides for periodic
payments, weekly or monthly, for a specified period during the
continuance of disability resulting from either sickness or
injury or a combination thereof which:

1. Provides that periodic payments, which are payable at
ages after age 62 and reduced solely on the basis of age,
are at least 50% of amounts payable immediately prior to

1. Provides that periodic payments, which are payable at
ages after age 62 and reduced solely on the basis of age,
are at least 50% of amounts payable immediately prior to
age 62.

2. Contains an elimination period no greater than:

a. 90 days in the case of a coverage providing a benefit of
one year or less;

b. 180 days in the case of coverage providing a benefit of
more than one year but not greater than two years; or

c. 365 days in all other cases during the continuance of
loss of income resulting from sickness or injury;

3. Has a maximum period of time for which # a benefit is
payable during the continuance of loss of income of at least
six months except in the case of a policy covering loss of
income arising out of pregnancy, childbirth, or miscarriage
in which case the maximum period may be limited to one
month. No reduction in benefits shall be put into effect
because of an increase in social security or similar benefits
during a benefit period;

4. Requires loss of income to be no greater than 80% of
predisability income in order to pay full periodic benefits;
and

5. The front page of the policy shall contain the following
statements: THIS IS AN INCOME REPLACEMENT
POLICY;. THE POLICY PAYS NO BENEFITS IF THERE IS
NO LOSS OF INCOME;. (This notice must be in capital
letters and in no less than 14-point type.)

This section does not apply to those policies providing
business buy-out coverage.

age 62. H. Limited benefit health insurance coverage. "Limited benefit
. Lo . . health insurance coverage" is any policy or contract whiech

2. Contains an elimination period no greater than: that: (i) provides less coverage than-the-standards-forbenefits
a. 90 days in the case of a coverage providing a benefit of ~ requiree—under for a category or categories not specified in
one year or less; subsections B through G of this section;-eris-any-pelicy-that,

) o ) or in any other chapter in Title 14 of the Virginia Administrative
b. 180 days in the case of coverage providing a benefit of  cqge: (i) provides coverage for a category or categories
more than one year but not greater than two years; or specified in subsections B through G of this section, but does

c. 365 days in all other cases during the continuance of
disability resulting from sickness or injury.

not meet the minimum standards for the specified category or
categories; or (iii) provides accident only coverage or specified
accident only coverage. These policies— shall be approved

3. Has a maximum period of time for which i a benefit is by the commission, and upon approval, may be delivered or
payable during disability of at least six months except in the  issued for delivery in this Commonwealth only as limited
case of a policy covering disability arising out of pregnancy,  benefit health insurance and not as ba&&heal—th—e*pense—e{
childbirth, or miscarriage in which case the period for such  indemnity-insurance—or any other type of coverage defined in
disability may be limited to one month. No reduction in  this section. These policies must shall meet the disclosure
benefits shall be put into effect because of an increase in  requirements set forth in 14 VAC 5-140-80.

14 VAC 5-140-80. Required disclosure provisions.

social security or similar benefits during a benefit period.

This section does not apply to those policies providing
business buy-out coverage.

G. Income replacement coverage. "Income replacement
coverage" is a policy which provides for periodic payments,
weekly or monthly, for a specified period during which there is

A. General rules for all policies.

1. Each individual policy of accident or sickness insurance
shall include a renewal, continuation or nonrenewal
provision. The language or specifications of such provision
must shall be consistent with the type of contract to be
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issued. Such provision shall be appropriately captioned,
shall appear on the first page of the policy, and shall clearly
state the duration, where limited, of renewability and the
duration of the term of coverage for which the policy is
issued and for which it may be renewed.

2. Except for riders or endorsements by which the insurer
fulfils a request made in writing by the policyholder or
exercises a specifically reserved right under the policy, all
riders or endorsements added to a policy after the date of
issue or at reinstatement or renewal which reduce or
eliminate benefits or coverage in the policy shall require
signed acceptance by the policyholder. After the date of
policy issue, any rider or endorsement which increases
benefits or coverage with an accompanying increase in
premium during the policy term must shall be agreed to in
writing signed by the insured, except if the increased
benefits or coverage is required by law.

3. Where a separate additional premium is charged for
benefits provided in connection with riders or
endorsements, such premium charge shall be set forth in
the policy.

4. A policy which provides for the payment of benefits based
on standards described as "usual and customary,"
"reasonable and customary," or words of similar import shall
include an explanation of such terms.

5. If a policy contains any limitations with respect to
preexisting conditions such limitations must appear as a
separate paragraph of the policy and be labeled as
"Preexisting Cendition-Limitations Conditions Limitation."

6. If age is to be used as a determining factor for reducing
the maximum aggregate benefits made available in the
policy as originally issued, such fact must be prominently
set forth in the policy.

7. If a policy contains a conversion privilege, it shall comply,
in substance, with the following:

a. The caption of the provision shall be "Conversion
Privilege," or words of similar import;

b. The provision shall indicate the persons eligible for
conversion, the circumstances applicable to the
conversion privilege, including any limitations on the
conversion, and the person by whom the conversion
privilege may be exercised;

c. The provision shall specify the benefits to be provided
on conversion or may state that the converted coverage
will shall be as provided on a policy form then being used
by the insurer for that purpose.

B. Rules for limited benefit policies, other than accident only or
specified accident only policies. The following disclosure
requirements must shall be met by all limited benefit policies:

1. A cover sheet, containing only the following information
shall be permanently attached to the front of the policy:

COMPANY NAME
LOGO (OPTIONAL)

NOTICE: LIMITED BENEFIT DISCLOSURE FORM. THE
POLICY DESCRIBED IN THIS COVER SHEET DOES NOT
MEET THE MINIMUM STANDARDS REQUIRED BY THE
BUREAU OF INSURANCE, VIRGINIA STATE
CORPORATION COMMISSION, FOR INDIVIDUAL
ACCIDENT AND SICKNESS POLICIES. (This notice must be
in capital letters and in no less than 14-point type.)

Minimum standards were established by the Bureau to insure
the availability of health insurance contracts providing a
minimum of basic benefits needed for health care. This policy
does not meet the Virginia minimum standards for the
following reason(s): (A listing of the reason(s) will shall be
furnished by the Bureau at the time the contract is reviewed
and the actual Bureau language must shall be used.)

(The following language is shall be required for an insurer,
other than a direct response insurer.) | have read this cover
sheet and realize that this policy does not meet minimum
standards required by Virginia law and that it can only be sold
as a LIMITED BENEFIT POLICY.

Signature
FORM NUMBER

This is a disclosure form. It is not part of the policy to which it
is attached.

2. The cover sheet shall contain one duplicate copy to be
maintained by the insurance company for the length of time
that the policy is in force or for three years, whichever is
greater.

C. Rules for accident and specified accident only policies. The
following disclosure requirement must shall be met by all
accident only and specified accident only policies:

Insurers have the option of (i) printing, clearly stamping or
printing on gum labels on the first page of the policy, (ii)
attaching a cover sheet to the front of the policy or (iii) adding
to their outline of coverage, which must shall be attached to
the front of the policy, the following information:

NOTICE: THIS IS A LIMITED BENEFIT POLICY. IT DOES
NOT PAY ANY BENEFITS FOR LOSS FROM SICKNESS.
THIS POLICY PROVIDES RESTRICTIVE COVERAGE
FOR CERTAIN LOSSES WHICH OCCUR AS A RESULT
OF (AN ACCIDENT) (A SPECIFIED ACCIDENT) ONLY.
(This notice must shall be in capital letters and in no less
than 14-point type.)

14 VAC 5-140-90. Requirements for replacement.

A. Application forms shall include a question designed to elicit
information as to whether the insurance to be issued is
intended to replace any other accident and sickness insurance
presently in force.

B. Upon determining that a sale will involve replacement, an
insurer, other than a direct response insurer, or its agent shall
furnish the applicant, prior to issuance or delivery of the policy,
the notice described in subsection C below of this section.
One copy of such notice shall be retained by the applicant and
an additional copy signed by the applicant shall be retained by
the insurer. A direct response insurer shall deliver to the
applicant upon issuance of the policy, the notice described in
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subsection D belew of this section. In no event, however, will
shall such a notice be required in the solicitation of the
following types of policies: accident only and single premium
nonrenewable policies.

C. The notice required by subsection B abeve of this section
for an insurer, other than a direct response insurer, shall
provide, in substantially the following form:

NOTICE TO APPLICANT REGARDING REPLACEMENT OF
ACCIDENT AND SICKNESS INSURANCE

According to your application, you intend to lapse or otherwise
terminate existing accident and sickness insurance and
replace it with a policy to be issued by (insert Company
Name) Insurance Company. For your own information and
protection, you should be aware of and seriously consider
certain factors which may affect the insurance protection
available to you under the new policy.

1. Health conditions which you may presently have
(preexisting conditions) may not be immediately or fully
covered under the new policy. This could result in denial or
delay of a claim for benefits under the new policy, whereas
a similar claim might have been payable under your present
policy.

2. You may wish to secure the advice of your present
insurer or its agency regarding the proposed replacement of
your present policy. This is not only your right, but it is also
in your best interests to make sure you understand all the
relevant factors involved in replacing your present
coverage.

3. If, after due consideration, you still wish to terminate your
present policy and replace it with new coverage, be certain
to truthfully and completely answer all questions on the
application concerning your medical/health history. Failure
to include all material medical information on an application
may provide a basis for the company to deny any future
claims and to refund your premium as though your policy
had never been in force. After the application has been
completed and before you sign it, re-read it carefully to be
certain that all information has been properly recorded.

The above "Notice to Applicant" was delivered to me on:
(Date)
(Applicant's Signature)

D. The notice required by subsection B abeve of this section
for a direct response insurer shall be as follows:

NOTICE TO APPLICANT REGARDING REPLACEMENT OF
ACCIDENT AND SICKNESS INSURANCE

According to your application, you intend to lapse or otherwise
terminate existing accident and sickness insurance and
replace it with the policy delivered herewith issued by (insert
Company Name) Insurance Company. Your new policy
provides 10 days within which you may decide without cost
whether you desire to keep the policy. For your own
information and protection you should be aware of and
seriously consider certain factors which may affect the
insurance protection available to you under the new policy.

1. Health conditions which you may presently have
(preexisting conditions) may not be immediately or fully
covered under the new policy. This could result in denial or
delay of a claim for benefits under the new policy, whereas
a similar claim might have been payable under your present
policy.

2. You may wish to secure the advice of your present
insurer or its agent regarding the proposed replacement of
your present policy. This is not only your right, but it is also
in your best interests to make sure you understand all the
relevant factors involved in replacing your present
coverage.

3. (To be included only if the application is attached to the
policy.) If, after due consideration you still wish to terminate
your present policy and replace it with new coverage, read
the copy of the application attached to your new policy and
be sure that all questions are answered fully and correctly.
Omissions or misstatements in the application could cause
an otherwise valid claim to be denied. Carefully check the
application and write to (insert Company Name and
Address) within 10 days if any information is not correct and
complete, or if any medical history has been left out of the
application.

(Company Name)
VA.R. Doc. No. R02-174; Filed April 30, 2002, 3:02 p.m.

* *

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD OF PHYSICAL THERAPY

Title of Requlation: 18 VAC 112-20. Regulations Governing
the Practice of Physical Therapy (amending
18 VAC 112-20-10, 18 VAC 112-20-130, 18 VAC 112-20-135,
and 18 VAC 112-20-140; adding 18 VAC 112-20-131 and
18 VAC 112-20-136).

Statutory Authority: 88 54.1-2400, 54.1-3474 and 54.1-3480.1
of the Code of Virginia.

Public Hearing Date: July 12, 2002 - 9 a.m.
Public comments may be submitted until July 19, 2002.
(See Calendar of Events section
for additional information)

Agency Contact: Elaine J. Yeatts, Agency Regulatory
Coordinator, Department of Health Professions, 6606 W.
Broad Street, 4th Floor, Richmond, VA 23230, telephone
(804) 662-9918, FAX (804) 662-9114, or e-malil
elaine.yeatts@dhp.state.va.us.

Basis: Section 54.1-2400 of the Code of Virginia establishes
the general powers and duties of health regulatory boards
including the responsibility to promulgate regulations, levy
fees, administer a licensure and renewal program, and
discipline regulated professionals.
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Section 54.1-3474 of the Code of Virginia mandates the board
to promulgate regulations establishing requirements to ensure
continuing competency of physical therapists and physical
therapist assistants, which may include continuing education,
testing, or such other requirements as the board may
determine to be necessary.

Section 54.1-3480.1 of the Code of Virginia requires the board
to prescribe criteria for approval of courses of study and credit
hour requirements.

Purpose: Chapters 858 and 315 of the 2001 Acts of the
Assembly amended the physical therapy practice act by
mandating that the board promulgate regulations for the
establishment of continuing competency requirements. To
carry out that mandate, the board established an advisory
committee to study the type and amount of continuing
education to be required, review what other states require,
and develop a recommendation for the adoption of emergency
regulation.

In promulgating regulations for continued competency of
physical therapy licensees, the board considered the mandate
of the General Assembly to adopt regulations that would
address (i) the need to promote ethical practice, (i) an
appropriate standard of care, (i) patient safety, (iv)
application of new medical technology, (v) appropriate
communication with patients, and (vi) knowledge of the
changing health care system.

The goal of the board was to develop requirements that
would: (i) encourage learner-directed continuing education
through which a practitioner can identify a practice question or
problem, seek the learning activity which provides needed
information or teaches a new skill, and thereby, enhance his
expertise or ability to practice; (ii) offer a choice of content and
form that is flexible enough to meet the needs of physical
therapists and physical therapist assistants in a variety of
practice settings in any location in Virginia; and (iii) assure the
public that therapists have maintained their skills and
competencies in order to protect the public health, safety and
welfare.

Substance: The Ad Hoc Advisory Committee recommended
and the board adopted amendments that require a total of 30
contact hours per biennium as follows: (i) physical therapists
must have at least 15 hours and physical therapist assistants
at least 10 hours of Type 1, face-to-face continuing education,
which must be offered by an approved sponsor or
organization that provides documentation of hours to the
practitioner. The hours may include formal course work, in-
service training, or other educational experience and (ii) no
more than 15 hours required for physical therapists and no
more than 20 hours required for physical therapist assistants
may be in Type 2 continuing learning activities, which may or
may not be approved by a sponsor or organization but shall
be activities considered by the learner to be beneficial to
practice or to continuing learning; therapists document their
own participation on forms provided by the board.

There are also rules for maintaining documentation of
continuing education, auditing, extensions and exemptions.
Evidence of continuing competency hours would be required

for reinstatement of a lapsed license or reactivation of an
inactive license.

Issues:

Advantages to the licensees. The continuing competency
requirements are intended to provide some assurance to the
public that licensees of the board are maintaining current
knowledge and skills, while providing the maximum amount of
flexibility and availability to licensees. The board believes that
the majority of PTs and PTAs already obtain sufficient hours
of continuing competency activities or courses in a biennium.
Physical therapists who work for organizations are often
required to take in-service training or continuing education for
employment. Only 15 of the hours for PTs and only 10 of the
hours for PTAs must be offered by a recognized sponsor, the
other hours may be acquired by the practitioner on his own
time and schedule. The resources for earning the hours and
engaging in the required learning are numerous and readily
available in all parts of Virginia.

Disadvantages to the licensees. For a small minority of
practitioners who do not currently engage in any continuing
learning in their profession, these requirements will represent
an additional burden. However, it was determined by
enactment of the statute and by the board’s concurrence that
those practitioners and their patients would greatly benefit
from continuing learning requirements, and that the public is
better protected if there is some assurance of that effort.

Advantages or disadvantages to the public. There are definite
advantages of the proposed amended regulations to the
public, who will have greater assurance that the licensees for
the board are engaged in activities to maintain and improve
their knowledge and skills in providing care to their patients.
The public is also better served by a continuing competency
requirement for licensees who have allowed their license to
lapse or have been inactive.

Advantages or disadvantages to governmental agencies.
Government agencies that employ physical therapists may
incur additional costs if they elect to hire individuals to present
workshops or seminars to their staff or to pay for continuing
education. The board will incur additional costs to monitor
compliance of licensees and to hold additional disciplinary
hearings for individuals who do not comply with the
requirement.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 G of the Administrative Process
Act and Executive Order Number 25 (98). Section 2.2-4007 G
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.
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Summary of the proposed regulation. Sections 54.1-3474 and
54.1-3480.1 of the Code of Virginia mandate that the Board of
Physical Therapy establish continuing education requirements
for practitioners whom it licenses. The proposed regulations
are identical to and will replace emergency regulations that
went into effect on November 1, 2001. The proposed
regulations require 30 hours of continuing education per
biennium for the renewal of an active license. Physical
therapists must have at least 15 hours, physical therapist
assistants at least 10 hours of Type 1, face-to-face continuing
education that must be offered by an approved sponsor or
organization. The remaining hours may be gained by
consultation, self-study or other activities considered by the
learner as valuable to continued learning in his practice.

The regulations also address the retention of records, random
audits, extensions and exemptions, and continuing education
requirements for the reactivation of an inactive or lapsed
license.

Estimated economic impact. The most significant change
proposed to the current regulations is the addition of
continuing education (CE) requirements for the renewal of an
active license. The existing rules do not require any proof of
continuing competency in the profession. The monetary costs
of this provision are the costs of any courses offered for the
purposes of meeting the requirements of this regulation
(whether paid for by the practitioner, his employer, or
professional association).

Compliance costs for meeting the CE requirements will differ
across licensees. Some licensees may already be obtaining
CE hours during employer in-service training sessions or for
professional credentialing. For these individuals, the proposed
requirements will not result in any additional costs aside from
those associated with the documentation and maintenance of
records. For other practitioners, however, the proposed CE
requirements can be expected to represent a new cost. Based
on information provided by the agency, the monetary costs for
earning the required CE hours could range from $0 to several
hundred dollars per biennium for each of the 5,600 licensees.!
Additionally, practitioners would incur the cost of the time
spent on pursuing such activities, whether in lost income or
lost leisure time, and any costs associated with the
documentation and maintenance of the records.

Reinstatement of Inactive and Lapsed Licenses

Requirements are set forth that the reactivation of an inactive
license or reinstatement of a lapsed license include
documentation of having completed continued competency
hours equal to the requirement for the length of time, not to
exceed four years, that the license has been inactive. In
addition, practitioners who have not engaged in active practice
(at least 320 hours of professional practice within the previous
48 months) must serve a board-approved practice under the
supervision of a licensed physical therapist.

Conclusion

: Opportunities for continuing education hours include courses offered during
the Virginia Physical Therapy Association (VPTA) annual conference ($300 for
15 to 18 hours CE) and courses offered by medical facilities (e.g. the regional
medical center in the Harrisonburg area offers 11.5 hour courses for $200).

The proposed CE requirements and license reactivation
criteria can be expected to provide some beneficial results.
The proposed rules would provide some assurance to the
public that licensees of the Board of Physical Therapy are
maintaining their knowledge, skills, and competencies. While
there is no empirical evidence currently available with which to
estimate the potential benefits resulting from the proposed
requirements, even just a few instances of serious injury
avoided due to additional safeguards to assure the
competency of practitioners would justify the anticipated costs
of this regulation.

The Board of Physical Therapy will also incur costs related to
enforcement of the proposed CE requirements. Based on
experience with other professions, the board estimates that
the biennial audits of licensees will result in approximately 20
cases settled with a pre-hearing consent order ($100 per
case) and 3 cases requiring informal conference committee
proceedings ($500 per case). Enforcement of the proposed
requirements will increase compliance, and if the
requirements themselves result in a net economic benefit,
then the enforcement costs are also justified.

Businesses and entities affected. There are 4,136 physical
therapists and 1,503 physical therapist assistants currently
licensed in Virginia who would be affected by the proposed
changes to this regulation.

Localities particularly affected. The proposed changes to this
regulation are not expected to uniquely affect any particular
localities.

Projected impact on employment. The proposed changes to
this regulation are not expected to have any significant impact
on employment in Virginia.

Effects on the use and value of private property. The
proposed changes to this regulation are not expected to have
any significant effects on the use and value of private property
in Virginia.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Board of Physical
Therapy concurs with the analysis of the Department of
Planning and Budget for 18 VAC 112-20.

Summary:

The proposed amendments require 30 contact hours of
continuing education, within the two years immediately
preceding renewal. Physical therapists must have at least
15 hours and physical therapist assistants at least 10 hours
of Type 1, face-to-face continuing education, which must be
offered by an approved sponsor or organization. The
remaining required hours may be in self-learning (Type 2)
activities that are considered by the therapist or therapist
assistant to be beneficial to practice or to continued
learning. Proposed amendments also provide for
documenting continuing education hours, retention of
records, random audits, extensions and exemptions, and
continuing education requirements for the reactivation of an
inactive or lapsed license.
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18 VAC 112-20-10. Definitions.

The following words and terms when used in this chapter shall
have the following meanings, unless the context clearly
indicates otherwise:

"Approved program" means an educational program
accredited by the Commission on Accreditation in Physical
Therapy Education of the American Physical Therapy
Association.

"Board" means the Virginia Board of Physical Therapy.
"CLEP" means the College Level Examination Program.

"Contact hour" means 60 minutes of time spent in continuing
learning activity exclusive of breaks, meals or vendor exhibits.

"Direct supervision" means a physical therapist is present and
is fully responsible for the activities performed by the
nonlicensed physical therapy personnel.

"Evaluation" means the carrying out by a physical therapist of
the sequential process of assessing a patient, planning the
patient's physical therapy treatment program, and recording
appropriate documentation.

"Face-to-face" means learning activities or courses obtained in
a group setting or through interactive, real-time technology.

"FCCPT" means the Foreign Credentialing Commission on
Physical Therapy.

"General supervision" means a physical therapist shall be
available for consultation.

"Nonlicensed personnel” means any individual not licensed or
certified by a health regulatory board within the Department of
Health Professions who is performing patient care functions at
the direction of a physical therapist or physical therapist
assistant within the scope of this chapter.

"Physical therapist” means a person qualified by education
and training to administer a physical therapy program.

"Physical therapist assistant” means a person qualified by
education and training to perform physical therapy functions
under the supervision of and as directed by a physical
therapist.

"TOEFL" means the Test of English as a Foreign Language.
"Trainee" means a person undergoing a traineeship.

1. "Foreign educated trainee" means a physical therapist or
physical therapist assistant who graduated from a school
not approved by an accrediting agency recognized by the
board and who is seeking licensure to practice in Virginia.

2. "Inactive practice trainee" means a physical therapist or
physical therapist assistant who has previously been
licensed and has not practiced for at least 320 hours within
the past four years and who is seeking licensure or
relicensure in Virginia.

3. "Unlicensed graduate trainee” means a graduate of an
approved physical therapist or physical therapist assistant
program who has not taken the state licensure examination

or who has taken the examination but not yet received a
license from the board.

"Traineeship" means a period of full-time activity during which
an unlicensed physical therapist or physical therapist assistant
works under the direct supervision of a physical therapist
approved by the board.

“Type 1" means face-to-face continuing learning activities
offered by an approved organization as specified in
18 VAC 112-20-131.

“Type 2" means continuing learning activities which may or
may not be offered by an approved organization but shall be
activities considered by the learner to be beneficial to practice
or to continuing learning. In Type 2 activities, licensees
document their own participation on the Continued
Competency Activity and Assessment Form and are
considered self-learning activities.

18 VAC 112-20-130. Biennial renewal of license.

A. A physical therapist and physical therapist assistant who
intends to continue practice shall renew his license biennially
during his birth month in each even-numbered year and pay to
the board the renewal fee prescribed in 18 VAC 112-20-150.

B. A licensee whose licensure has not been renewed by the
first day of the month following the month in which renewal is
required shall pay a late fee as prescribed in
18 VAC 112-20-150.

C. In order to renew an active license, a licensee shall be
required to:

1. Complete a minimum of 320 hours of practice in the

preceding four years shall—be—required—for—licensure
repewal:; and

2. Comply with continuing competency requirements set
forth in 18 VAC 112-20-131.

18 VAC 112-20-131. Continued competency requirements
for renewal of an active license.

A. In order to renew an active license biennially after
December 31, 2003, a physical therapist or a physical
therapist assistant shall complete at least 30 contact hours of
continuing learning activities within the two years immediately
preceding renewal. In choosing continuing learning activities
or courses, the licensee shall consider the following: (i) the
need to promote ethical practice, (i) an appropriate standard
of care, (iii) patient safety, (iv) application of new medical
technology, (v) appropriate communication with patients, and
(vi) knowledge of the changing health care system.

B. To document the required hours, the licensee shall
maintain the Continued Competency Activity and Assessment
Form that is provided by the board and that shall indicate
completion of the following:

1. A minimum of 15 of the contact hours required for
physical therapists and 10 of the contact hours required for
physical therapist assistants shall be in Type 1 face-to-face
courses. For the purpose of this section, "course" means an
organized program of study, classroom experience or
similar educational experience that is directly related to the

Volume 18, Issue 18

Monday, May 20, 2002

2259



Proposed Regulations

clinical practice of physical therapy and approved or
provided by one of the following organizations or any of its
components:

a. The Virginia Physical Therapy Association;

b. The American Physical Therapy Association;

c. Local, state or federal government agencies;

d. Regionally accredited colleges and universities;

e. Health care organizations accredited by the Joint
Commission on Accreditation of Healthcare Organizations
(JCAHO);

f. The American Medical Association -
Continuing Medical Education course; and

Category |

g. The National Athletic Trainers Association.

2. No more than 15 of the contact hours required for
physical therapists and 20 of the contact hours required for
physical therapist assistants may be Type 2 activities or
courses, which may or may not be offered by an approved
organization but which shall be related to the clinical
practice of physical therapy. Type 2 activities may include
but not be Ilimited to consultation with colleagues,
independent study, and research or writing on subjects
related to practice.

3. Documentation of specialty certification by the American
Physical Therapy Association may be provided as evidence
of completion of continuing competency requirements for
the biennium in which initial certification or recertification
occurs.

C. A licensee shall be exempt from the continuing competency
requirements for the first biennial renewal following the date of
initial licensure in Virginia.

D. The licensee shall retain his records on the completed form
with all supporting documentation for a period of four years
following the renewal of an active license.

E. The licensees selected in a random audit conducted by the
board shall provide the completed Continued Competency
Activity and Assessment Form and all supporting
documentation within 30 days of receiving notification of the
audit.

F. Failure to comply with these requirements may subject the
licensee to disciplinary action by the board.

G. The board may grant an extension of the deadline for
continuing competency requirements for up to one year for
good cause shown upon a written request from the licensee
prior to the renewal date.

H. The board may grant an exemption for all or part of the
requirements for circumstances beyond the control of the
licensee, such as temporary disability, mandatory military
service, or officially declared disasters.

18 VAC 112-20-135. Inactive license.

A. A physical therapist or physical therapist assistant who
holds a current, unrestricted license in Virginia shall, upon a
request on the renewal application and submission of the

required renewal fee of $70 for a physical therapist and $35
for a physical therapist assistant, be issued an inactive
license. From January 31, 2002, to January 1, 2004, the
inactive renewal fee shall be $30 for a physical therapist and
$15 for a physical therapist assistant.

1. The holder of an inactive license shall not be required to
meet active practice requirements.

2. An inactive licensee shall not be entitled to perform any
act requiring a license to practice physical therapy in
Virginia.
B. A physical therapist or physical therapist assistant who
holds an inactive license may reactivate his license by:

1. Paying the difference between the renewal fee for an
inactive license and that of an active license for the
biennium in which the license is being reactivated; and

2. Providing proof of:

a. Active practice hours in another jurisdiction equal to
those required for renewal of an active license in Virginia
for the period in which the license has been inactive. If
the inactive licensee does not meet the requirement for
active practice, the license may be reactivated by meeting
the traineeship requirements prescribed in subsectionB
of 18 VAC 112-20-140-; and

b. Completion of the number of continuing competency
hours required for the period in which the license has
been inactive, not to exceed four years.

18 VAC 112-20-136. Reinstatement requirements.

A physical therapist or physical therapist assistant whose
Virginia license is lapsed and who is seeking reinstatement
shall:

1. Practice physical therapy in another jurisdiction for at
least 320 hours within the four years immediately preceding
applying for reinstatement or successfully complete 480
hours as an inactive practice trainee as specified in
18 VAC 112-20-140; and

2. Complete the number of continuing competency hours
required for the period in which the license has been
lapsed, not to exceed four years.

18 VAC 112-20-140. Traineeship required.

B- The 480 hours of traineeship shall be in a facility that (i)
serves as a clinical education facility for students enrolled in
an accredited program educating physical therapists in
Virginia, (ii) is approved by the board, and (iii) is under the
direction and supervision of a licensed physical therapist.

Virginia Register of Regulations

2260



Proposed Regulations

1. The physical therapist supervising the inactive practice
trainee shall submit a report to the board at the end of the
480 hours on forms supplied by the board.

2. If the traineeship is not successfully completed at the end
of the 480 hours, as determined by the supervising physical
therapist, the president of the board or his designee shall
determine if a new traineeship shall commence. If the
president of the board determines that a new traineeship
shall not commence, then the application for licensure shall
be denied.

3. The second traineeship may be served under a different
supervising physical therapist and may be served in a
different organization than the initial traineeship. If the
second traineeship is not successfully completed, as
determined by the supervising physical therapist, then the
application for licensure shall be denied.

NOTICE: The forms used in administering 18 VAC 112-20,
Regulations Governing the Practice of Physical Therapy, are
listed below. Any amended or added forms are reflected in the
listing and are published following the listing.

FORMS

Application for a License to Practice Physical Therapy
(Examination) (rev. 8/00).

Application for a License to Practice Physical Therapy
(Endorsement) (rev. 8/00).

Application for Reinstatement of Licensure (rev. 8/00).

Instructions for Licensure by Endorsement to Practice as a
Physical Therapist or Physical Therapist Assistant (Graduate
of an Approved Program) (rev. 12/01).

Instructions for Licensure by Endorsement to Practice as a
Physical Therapist or Physical Therapist Assistant (Graduate
of a Nonapproved Program) (rev. 12/01).

Instructions for Licensure by Examination to Practice as a
Physical Therapist or Physical Therapist Assistant (Graduate
of an Approved Program) (rev. 12/01).

Instructions for Licensure by Examination to Practice as a
Physical Therapist or Physical Therapist Assistant (Graduate
of a Nonapproved Program) (rev. 12/01).

Instructions for Completing Reinstatement of Licensure
Application for Physical Therapist/Physical Therapist Assistant
(rev. 12/01).

The FSBPT Score Transfer Service, National Physical
Therapy Examination (PT/PTA), Score Transfer Request
Application (rev. 499 7/00).

Traineeship Application, Statement of Authorization (rev.
8/00).

Traineeship Application, Statement of Authorization (1,000-
hour traineeship) (rev. 8/00).

Traineeship  Application, Statement of Authorization,

Relicensure (480-hour traineeship) (rev. 8/00).

Relicensure Traineeship Certification (rev. 8/00).

Form #A, Claims History Sheet (rev. 7/00).

Form #B, Employment/Practice Verification of Physical
Therapy (rev. 8/00).

Form #C, Verification of State Licensure (rev. 8/00).

Form #L, Certificate of Physical Therapy Education (rev.
7/00).

Renewal Notice and Application (rev. 12/01).

Continued Competency and Assessment Form (rev. 9/01).
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BOARD OF COUNSELING

Title of Reqgulation: 18 VAC 115-60. Regulations Governing
the Licensure of Substance Abuse Treatment
Professionals (adding 18 VAC 115-60-55).

Statutory Authority: 88 54.1-2400 and 54.1-3508 of the Code
of Virginia.

Public Hearing Date: May 31, 2002 - 1:30 p.m.
Public comments may be submitted until July 19, 2002.
(See Calendar of Events section
for additional information)

Agency Contact: Elaine J. Yeatts, Agency Regulatory
Coordinator, Department of Health Professions, 6606 W.
Broad Street, 4th Floor, Richmond, VA 23230, telephone
(804) 662-9918, FAX (804) 662-9114, or e-malil
elaine.yeatts@dhp.state.va.us.

Basis: Section 54.1-2400 of the Code of Virginia establishes
the general powers and duties of health regulatory boards
including the responsibility to promulgate regulations, levy
fees, administer a licensure and renewal program, and
discipline regulated professionals.

Section 54.1-3508 of the Code of Virginia specifically
mandates that the board establish a time-limited provision for
licensure of individuals who do not meet the requirements in
current regulation, but have qualifications that are
"acceptable"” to the board.

Purpose: If the board does not develop a time-limited
provision for licensure of individuals who do not meet all of the
licensure requirements, it will be out of compliance with the
legislative mandate. In the effort to develop requirements, the
board has taken into consideration the kinds of education and
experiences that will protect the public health and safety by
conferring competency for independent practice, which
includes the ability to identify psychological and emotional
problems that coexist with the substance abuse, and
appropriately refer clients for treatment of these problems. A
considerable amount of public comment received during
development of the new regulations addressed the fact that
formal educational opportunities in this emerging profession
have been scarce, and many of the most highly skilled
counselors gained their knowledge from a combination of
courses, workshops, seminars and independent study. In an
effort to be inclusive of professionals who have obtained their
training from a wide variety of sources, the board developed
combinations of education and experience, which it feels
provide equivalent training for competent independent
practice.

In order to implement the mandate of § 54.1-3508 of the Code
of Virginia, the board must establish a regulation setting forth
criteria that it would consider acceptable for granting licensure
to individuals, which will authorize them to provide substance
abuse treatment services independently. The board
established the current education and experience
requirements based on what it determined were the minimum
requirements to ensure safe and competent independent
practice to protect the health and safety of the clients using
the services of these practitioners. The new mandate
challenged the board to develop additional avenues for

licensure, which will ensure the same level of competence as
the current regulation and afford the same protection to the
public engaging the services of licensees.

Substance: The board is proposing a new section to the
regulation that will establish two alternative combinations of
education and work experience in substance abuse, which will
qualify individuals for licensure during a one-year period.
Individuals in all categories will have to hold a current Virginia
certification in substance abuse in good standing, pass a
board approved examination in substance abuse, and submit
comprehensive reports from three licensed mental health
professionals, one of which must be licensed in Virginia
affirming competence in all areas of practice.

Issues:

Advantages to applicants: Qualified individuals who have
spent many years in the substance abuse treatment
profession, but find attainment of a master's degree with 60
graduate hours unfeasible, will have an avenue to obtain the
license. Licensure will grant these individuals the authority to
practice independently, which they cannot currently do with
the certification. Licensure will open more job opportunities in
the public and private sector where licensure is required.

Disadvantages to applicants: There will be no disadvantages
to potential applicants. Some individuals who already hold
licenses under the board have submitted comment that the
waiver would reduce the integrity of the license and impact
third party payments, but the board cannot predict how third
party payors will respond to requests for payments by those
licensed under the waiver.

Advantages to the public: There will be a greater availability of
licensed therapists with expertise in substance abuse
treatment who can offer services in both the public and private
sectors. Since settings exempt from licensure requirements
(primarily government and nonprofit agencies) are
increasingly requiring licensure for their staff in order to obtain
third party payments, there will be a greater pool of individuals
trained in substance abuse that they may consider hiring to
provide substance abuse treatment services.

Disadvantages to the public: There will be no disadvantages
to the public:

Advantages or disadvantages to government agencies:
Agencies who now hire other licensed professionals, but might
want someone with more substance-abuse specific
experience, will have a larger group of individuals to choose
from.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 G of the Administrative Process
Act and Executive Order Number 25 (98). Section 2.2-4007 G
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
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the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. Chapter 863 of the 1999
Acts of Assembly amended § 54.1-3508 of the Code of
Virginia to require the Board of Counseling to develop
alternative licensure requirements for substance abuse
treatment professionals who do not meet the board’s licensure
requirements exactly, but in the board’s judgment are qualified
to practice independently. In response to that mandate, the
Board of Counseling is proposing a one-year waiver of current
licensure requirements for individuals who may have spent
many years in the profession but find the licensure
requirements (i.e., a master’'s degree with 60 graduate hours)
unfeasible.

To be eligible for licensure during the one-year waiver period,
individuals will have to hold a current Virginia certification in
substance abuse counseling in good standing, pass a board
approved examination in substance abuse treatment, submit
comprehensive reports from three licensed mental health
professionals affirming competence in all areas of practice,
and meet one of two combinations of education and work
experience in substance abuse treatment.

Estimated economic impact. Formal education opportunities in
the emerging substance abuse treatment profession have
been scarce. Many of the most highly skilled counselors have
gained their knowledge from a combination of courses,
workshops, seminars, and independent study. The proposed
"grandfather clause" provides an avenue for individuals who
have substantial education and experience in substance
abuse treatment, but do not meet the current requirements to
obtain licensure. Licensure allows these individuals to practice
independently and opens more employment opportunities in
private settings and public sectors where employers are
increasingly requiring licensure for their staff in order to obtain
third party payments.

The cost of obtaining the license will vary from individual to
individual. For individuals who choose this route or employers
who choose to underwrite these costs for their staff, the costs
can be expected to be less than the benefits of obtaining
licensure. By granting licensure to individuals who, in the
board’s opinion, are qualified and possess the same level of
competence, the proposed provision has the potential to
increase the supply of licensed providers without
compromising the level of protection provided to the public
engaging the services of licensees. The education,
examination, and experience requirements set by board are
based on the board’s judgment, and there is no information
available to independently assess whether they ensure the
same level of competence as the current licensure standards.

The requirement that an applicant must have a current
Virginia board certification as a substance abuse counselor,
however, does not appear to provide any additional benefit to
justify the costs imposed on applicants. The education,
experience, and testing requirements for licensure are
considerably more comprehensive and rigorous than those
required for certification and would provide no additional
assurance of an individual's ability to practice independently.
The board argues that the requirement will provide a

disciplinary history, yet there is nothing specifying the length
of time the applicant must be certified, and for individuals
applying under the one-year waiver provision, the relatively
short period of certification would fail to provide any
meaningful record of discipline-free certified practice.

While many of the applicants for licensure under the proposed
grandfather clause are likely to already have the Virginia
board certification, there are potentially many practitioners
who may have chosen to obtain a national certification, which
is frequently more rigorous than state -certification, to
demonstrate their skills and abilities or who may be working in
a setting where credentialing is not required. For these
otherwise qualified applicants, the certification requirement is
burdensome and costly with no apparent value.

Businesses and entities affected. The proposed regulatory
provision will affect certain qualified substance abuse
treatment counselors who do not meet the current
requirements  for licensure. The board estimates
approximately 100 of the 1,200 Virginia certified substance
abuse counselors might seek licensure under the waiver
provisions. In addition, there may also be qualified individuals
without a Virginia board certification who may apply for
licensure under the proposed waiver provision.

Localities particularly affected. The proposed changes to this
regulation will not uniquely affect any particular localities.

Projected impact on employment. The proposed changes to
this regulation are not likely to affect the overall level of
employment in Virginia. However, providing the waiver may
open more employment opportunities in private settings and
public sectors where employers are increasingly requiring
licensure for their staff in o